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"Viewing women uas auionomous human beings would mean treating
them as persons who know what they want and mean what they say. A
woman who wanted sex would say yes; a woman who did not would say
no and those verbal signals would be respected” (Prof. S. Estrich, “Rape”
95 Yale L.J.{1985-1986) 1087).
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"When a person is robbed, the robber is put on trial. When someone is
murdered, the murderer is tried. But when a woman is raped, it is the
woman and not the rapist who is put on trial... If she can be shown to have
any scxual history, the rapist must be acquitted, for by their definition it is
then no rape at all. For a woman to allow herself to be a sexual person, to
enjoy her sexuality in her own way in her own time, is for her to lose all

- protection from being forced to commit sexual acts with any man at any
time".
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"every consent involves a submission, but it by no means follows that a
mere submission involves consent”.
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“...it is not necessary for the crown to prove a positive dissent by the
womarn; it is enough that she did not assent”.
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" ‘Whether, in rape, the defendant can properly be convicted
notwithstanding that he in fact believed that the woman consented if such

)

belief was not based on reasonable grounds® ™.
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"In my judgment, in the light of all the evidence in this extraordinary case,
no reasonable jury could have failed 1o convict all four appellants even
had they been directed as counsel for the appellants urges they should” .

LT ' = S IR ;380 MU ,00 ,Lord Ednund-Davies ™11
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"Once one has accepied. what seems to me abundantly clear, that the
prohibited act in rape is non-consensual sexual intercourse, and that the
guilty state of mind is an intention to commit it, it seems to me to follow
as a matter of inexorable logic that there is no room either for a 'defence’
of honest belief or mistake, or of a defence of honest and reasonable
belief or mistake. Either the prosecution proves that the accused had the
requisite intent, or it does not. In the former case it succeeds, and in the
latter it fails. Since honest belief clearly negatives intent, the
reasonableness or otherwise of that belief can only be evidence for or
against the view that the belicf and therefore the intenr was actually held,
and it matters not whether, to quote Bridge J. in the passage cited above,
'the definition of a ecrime includes no specific element beyond the
prohibited act™ ¢w ' = DT AWITI.
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"If the effect of the evidence as a whole is that the defendant believed, or
may have believed, that the woman was consenting, then the Crown has
not discharged the onus of proving commission of the offence as fully
defined and, as it seems o me, no question can arise as to whether the
belief was reasonable or not. Of course, the reasonableness or otherwise
of the belief will be important as evidence tending to show whether it was
triedy held by the defendans, but that is all" (% ' = 2@ n@3TI.
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"It remains to consider, why the law requires, in such circumstances, that
the belief in a state of affairs whereby the actus would not be reus must be
held on reasonable grounds. One reason was given by Bridge ] in the
Court of Appeal: '

“The rationale of requiring reasonable grounds for the mistaken
belief must lie in the law's consideration that a bald assertion of
belief for which the accused can indicate no reasonable ground is
evidence of insufficient substance to raise any issue requiring the
jury’s consideration’.

I agree; but I think there is also another reason. The policy of the law in
this regard could well derive from its concern to hold a fair balance
between victim and accused. 1t would hardly seem just to fob off a victim
of a savage assault with such comfort as he could derive from knowing
that his injury was caused by a belief, however absurd, that he was about
to attack the accused. A respectable woman who has been ravished would
hardly feel that she was vindicated by being told that her assailant must
g0 unpunished because he believed, quite unreasonably, that she was
consenting fo sexual intercourse with him" (@ ’n = B q@ITD.
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nRSY D WNR NP N0IRIW PON LM OWRID 130 LDwn VUMD 9P D jampn
anRR O1P3 K72 MW XX IR PN Cn D RN AP TmRew 93 bR IR maanb
JBY 1R Yan DYP? T°305 XNw T a0 100 RY?  poRiw

NMabRa W) B "1 pPOE. 1D MR? TIYNRaE MR MM napy2a

TNIM ABYTNDT P22 279 ATBYA Prof. J. €. Smith 71 Prof. G. Williams YT7°%

(2)1 Y0 S WNP*Pna "D INED TRISTHR WR L Heilbron 09100 PRI 7T
' MMRT ¥23Pn Sexual Offences (Amendment) Act, 1976-%

"It is hereby declared that if at a trial for a rape offence the jury has to
consider whether a man believed that a woman was consenting to sexual
intercourse, the presence or absence of reasonable grounds for such a
belief is a-matter to which the jury is to have regard, in conjunction with
any other relevant matters, in considering whether he so betieved".
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2% ;(Reg. v. Caldwell (1982) [62]) recklessness “11 1121 DR M ']'172'? T WRD

Reg. v. Lawrence (1982) [63]; Elliot v. C. (a IR ,012°K7 nayh nton owm
minor) (1983) [64); Pigg (1982) [65]

TRNDTA 362 A0 S(Lane) 172 TN ,DP0DIPN T AND 20N Pfgg [65] nw-oa
T oW PN 20 Caldwell [62] NPR2a 29T TW? S 1TTpon by
101178 DY 010°RY recklessness

. so far as rape is concerned, a man is reckless if either he was
indifferent and gave no thought to the possibility that the woman might
not be consenting in circumstances where if any thought had been given
te the matter it would have been obvious there was a risk she was not, or,
that he was aware of the possibility that she might not be consenting but
nevertheless persisted regardless of whether she consented or not".
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Thomas DUIHA Q1 BREY ,"Q¥»17¥ DRP3Y” DTN DR HP'?I'I:! DEDRT AT el
{(1983) [66]

v WD B MR 9 T TN M7 MEpYR MENY mwin hrep o
Elfiot nwABa 177207 0R7 W owRI® N2 NP 7% 1377 OXA L172) "obvious”
~ mYaT nay v ompn) IwRY GRDNY Dw ovowntnn vap Lbond 2 [64]
7132 @TXY (obvious) 7172 R 112707 OX ,RIT DITD PR AR1PY MBI ° (Arson
«a reasonably prudent man} 7°29"

n" oo L,ETYYY Lepnn nNTA 1Y (Bashic (1983) (671, ar 62 Nwas3a amx
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PR32 S¥ID 10 1020 o oX XD, mriea

AYPTET AR 172 PRAT5 vRwRn N1 TPt Samam, Kewal (1984) [68] hwapa
S s 11a% (Caldwell [62] NTIRY T2 P11 873 MaYD TwR2 (recklessness)
TAT2 32, ATYRT MEEINZ DN MMeT PN A2 DR I0RA naye m nan
nYT> R PRRD UUW TN 20PN T8 50N 0P NPKEY NIon XN BUTRID
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willy - nilly not caring whether the victim consents or) X2 1} 028 77°3¥7 1279
R. v. “couldn’t care less” = 71°™M2¥7 K2 Lawron U910 bz 1nvma K (oot
IR D13 K Kimber (1983) [69]

"...in rape the defendant is reckless if he docs not believe that the woman
is a consenting and could not care less whether she is consenting or not
but presses on regardless” (Tavlor (1984) [70], at 332).

Haunghian, Pearson (1985 [71] pwAR 03 OR7
neom Yy mben onmpr2a ovTRMM 270 01902 ,Smith and Hogan *3 173X

P.F.G. Rook and R. Ward, @n T3 7R Caldwell [62] D397 noua mmen 7107
Sexual Offences (London, 1990) 56

2710 ORI (Prof. Estric A7°Yi 777382 7PU0D3 1Ww2iaw 095900 bw o By
11101 'NU3

"In situations where a reasonable man would have known that the woman
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was not consenting, most defendants will face grave difficulty in arguing
that they were honestly mistaken or inadvertent as to consent”.

JR. & H. Schwendinger, Rape and Inequality (1983) 69 B3 IR7
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"Certainly, if the ‘reasonable’ attitude to which a male defendant is held is
defined according to a ‘no mcans ves' philosophy that celebrates male
aggressiveness and female passivity, there is little potential for unfairness
in holding men who fall below rha: (T '3 = NPRI TWIT standard
criminally liable. Under such a low standard of reasonableness, oaly a
very drunk man could honestly be mistaken as to a woman's consent, and
a man who voluntarily sheds his capacity to act and perceive reasonably
should not be heard to complain here - any more than with respect to
other crimes - that he is being punished in the absence of choice.

But cven if reasonableness is defined - as 1 argue it should be - according
to a rule that 'no means no', it is not unfair to hold those men who violate
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the rule criminally responsible, provided that there is fair warning of the
rule. | understand that some men in our society have honestly believed in
a difierent reality of sexual relations, and that many may honestly view
such situations differently than women. But, it is precisely because men
and women may perceive these situations differently, and because the
injury to women stemming from the different male perception may be
grave, that it is necessary and appropriate for the law to impose a duty
upon men fo act with reason, and to punish them when they violate that -
Cduty" €@ B = 0w IWATIN.
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“Rape is one of the most underreported crimes committed. The crime is
one of degradation as well as violence, and fear of reprisal and
embarrassment contributes to the victim's hesitation to report it. Those
who do report it must confront the trauma of the encounter with the
police, the investigation of the crime, and the ordeal of the trial.

It is probably true that only 10% of all rapes are reported (Nelton, 1987);
we know little about the circumstances of the other 90%. hagan (1990, P.
236) reports that women are reluctant to report rape for the following
Teasons:

(1) the stigma attached to rape victims.

(2) the sexist treatment given to many 179 women, who are in effect
mentally raped a second time by the criminal justice system.

(3) legal procedures that in the past have permitted courtroom prosecutors
to probe the victim's sexual past, which can be both humiliating and
embarrassing.

(4) the fact that the burden of proof often has been shifted to the victim,
" who must prove that the attack was forced and against her will and that
she resisted the attack.

The U. 8. Department of Justice (1987, P. 8) has stated that women do not
report rapes because they feel the incidents are too pcrsonal or that the
police will be insensitive”.

C. W. Dean and M. D. Kops, The Crime and the Conseguences of Rape 10} 187
«(Springfield, 1982) 65; D.E.H. Russell, Sexual Exploitation (Beverly Hills, 1984) 96
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Smith and Hogan, supra, al 454; C.S. Kenny, Outlines of Criminal Law NRD
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"The definition of rape may now be considered res adjudicata. The
question is, what is the proper definition of the crime of rape? Is it carnal
knowledge of a woman against her will, or is it sufficient, if it be without
the consent of the prosecutrix? If it must be against her will, then the
crime was not proved in this case; but if the offence is complete where it
was by ferce and without her consent, then the offence proved that was
charged in the indicment, and the prisoner was properly convicted.
Camplin's case settles the definition of the offence, and all the ten judges
concurred in that”,
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"1. (1) For the purposes of section 1 of the Sexual Offences Act 1956
{which relates to rape) a man commits rape if -

(a) he has unlawfu] sexual intercourse with a woman who at the
time of the intercourse does not consent ta it; and

(b) at the time he knows that she does not consent to the intercourse
or he is reckliess as to whether she consents to it;

and references to rape in other enmactments (including the following
provisions of this act) shall be construed accordingly”.
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"Rape, 152. (1) Any person who: -
sexual and . .

(a) has unlawful sexual intercourse with a
unnatural . .

female against her will by the use of force or
offences :

threats of death or severe bedily harm, or
when she is in a state of unconsciousness or

otherwise incapable of resisting; of.....ceeen
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"A subtle change of emphasis occurred in the middle of the nineteenth
century in the cases of Camplin and Fletcher. The test is not 'was the act
against her will?' but 'was it without her consent? This may seem, as it
has to at Ieast one judge, a distinction without a difference; ..."
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"The question is, what must be the nature of the consent? In my opinion,
it must be consent to the prisoner having connection with her, and, if
either of these elements be wanting, it is no consent™,

100 17137 (TR

"The general principles of the law as to consent apply to this case. To
constitute consent there must be the free exercise of the will of a
conscious agent; ...".
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"... it emphasises that it is not necessary for the Crown to prove a positive
dissent by the woman; it is enough that she did not assent.”
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{(London, 2nd ed., 1983} 131

"The theory of recklessness is that a person is entitled to ignore a slight
risk if it is reasonable for him to do so; but it would never be reasonable
for a man to ignore even the smallest risk that a woman is not consenting
to sexual intercourse. He ought to satisfy himself beyond a doubt that she
does consent”.
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"I am content to rest my view of the instant case on the crime of rape by
saying that it is my opinion that the prohibited act is and always has been
intercourse without consent of the victim and the mental element is and
always has been the intention to commit that act, or the equivalent
intention of having intercourse willy-nilly not caring whether the victim
consents or not”",
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“... if the Intention of the accused is to have intercourse nolens volens,
that is recklessly and not caring whether the victim be a consenting party
or not, that is equivalent on ordinary principles to an intent to do the
prohibited act without the consent of the victim",
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"...was the defendant's attitude one of f could not care less whether she is
cemsenting or not, 1 am going to have intercourse with her regardless'?
Finally, it can be put even more briefly than that, in rape the defendant is
reckless if he does not believe that the woman is consenting and could not
care less whether she is consenting or not but presses on regardless’.
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