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- Nixon v. Warner Communications, Inc., 435 U.S. 589, 1978 - WO NOWIN MLYP
;1N [Justice Lewis F. Powell Jr] 5189 ©85 vaywn
“It 1s clear that the courts of this country recognize a general
right to inspect and copy public records and documents,
[Footnote 7] including judicial records and documents.
[Footnote 8] In contrast to the English practice, see, e.g.,
Browne v. Cumming, 10 B. & C. 70, 109 Eng.Rep. 377 (K.B.
1829), American decisions generally do not condition
enforcement of this right on a proprietary interest in the
document or upon a need for i1t as evidence in a lawsuit. The
interest necessary to support the issuance of a writ
compelling access has been found, for example, in the
citizen’s desire to keep a watchful eye on the workings of
public agencies, see, e.g., State ex rel. Colscott v. King, 154
Ind. 621, 621-627, 57 N.E. 535, 536-538 (1900); State ex rel.
Ferry v. Williams, 41 N.J.L. 332, 336-339 (1879), and in a
newspaper publisher’'s intention to publish information
concerning the operation of government, see, e.g., State ex
rel. Youmans v. Owens, 28 Wis.2d 672, 677, 137 N.W.2d 470,
472 (1965), modified on other grounds, 28 Wis.2d 685a, 139
N.W.2d 241 (1966)...”
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Request for Leave to File an Appeal

Filed herein is a request for a leave to file an appeal, originating in the Jerusalem
District Court’s June 14 and June 17, 2020 Decisions in State of Israel v Netanyahu
et al (67104-01-20), which in part denied Requester’s request to inspect all decisions,
which had been rendered in the court file and are not prohibited by law for
publication.

Copies of the lower court's Decisions are attached as Appendices A and B.

The reasons for the request:

Brief sequence of events:

On June 11, 2020, Appellant filed his request for inspection (entered as Request

No 41) in the above referenced file. In his request, Requester sought to inspect all
decisions in the above-referenced court file, which are not prohibited by law for
publication.

Inspection of the last published decision in Net-HaMishpat — public access
system, dated June 08, 2020, indicated that it had been rendered pertaining to
Request No 38. Therefore, it could be almost certainly concluded, that the vast
majority of the decisions in the above-referenced court file had not been published
in the “Decisions Docket”. Perhaps as many as 70-80% of the decisions in the
court file are not accessible to the public, regardless of the fact that the court file
1s not sealed by law, and is listed as “Open to the Public”.

On June 14, 2020, the Jerusalem District Court rendered its decision (Appendix

A). The decision affirms Requester's claim, that public access in Net-HaMishpat
system 1s denied to most decisions in the lower court file. And yet, the decision
denies the request to inspect in decisions, which had not been published in Net-
HaMishpat - public access system. The decision reasons that the decisions, which
had no been published were “technical decisions”.

On June 17, 2020, Requester filed his request for clarification and reasoning,

pertaining to the June 14, 2020 Decision (entered as Request No 45). In such

request, Requester sought, infer alia, to clarify:
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5.

a) Was there a lawful prohibition of publication, pertaining to the “technical
decisions” in the court file, which failed to appear in Net-HaMishpat — public
access system?
b) In case that there was no lawful publication prohibition, pertaining to the
“technical decisions” in the court file, what was the legal foundation for denying
public access to the “technical decisions” in the court file?
On June 21, 2020, the Jerusalem District Court rendered its decision, pertaining to
the request for clarification and reasoning (Appendix B), which in its essence
says:

“Following review of the request, we have not found

room to grant the request. In our opinion, the June 14,

2020 Decision 1s clear, and it requires no further

clarification.”

Appellant’s claims

The Jerusalem District Court erred in denying the request to inspect in decisions,
which are not prohibited by law for publication. The lower court's decision lacks
foundation in the law.
Regulation 2(b) of the Regulations of the Courts - Inspection of Court Files
(2003) provides:

“Every person 1s permitted to inspect decision, which are

not prohibited by law for publication.”
Moreover, the 2009 Supreme Court Presiding Justice Dorit Beinisch Judgment in
Association for Civil Rights in Israel v Minister of Justice (5917/97), paragraph 6,
further elaborates:

“Regulation 2(b) expands the public’s right to inspect

without any requirement for filing a request in court.

However — only pertaining to court decisions, and only

pertaining to such that are now lawfully prohibited for

publication. The regulation provides:

“2(b) Any person is permitted to inspect decisions, which

are not lawfully prohibited for publication”.
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With the passage of time, material changes have taken
place in the manner in which court decisions and
judgments are published, and access to them. Today, most

court decisions and judgments are published in the

Judicial Authority’s internet site. so that they are

accessible for any person’s inspection on an ongoing

basis, subject to limits provided by law.”
[.e. - there is no requirement for filing a request to inspect in order to
exercise the inspection of court decisions and judgments, which are not
lawfully prohibited for publication.
Both the above-referenced Regulations and Judgment are explicit beyond
any doubt, that every person is permitted to inspect any decisions that are
not prohibited by law for publication. Moreover, there is no requirement
for filing a request with the court for exercising such inspection.
Therefore, the lower court was not authorized to deny the exercise of the
inspection in decisions, which were not prohibited by law for publication.
The reasoning, which was provided by the lower court in its June 14, 2020
Decision, paragraph 2, says:

“As a rule, any court process, including instant court

process, is subject to the rule pertaining to “public

hearing”, which is established in Article 3 of Basic Law:

The Judiciary. Pursuant to such rule, requesters and

others are permitted to inspect court decisions, which are

periodically published.”
Article 3 of Basic Law: The Judiciary says:

“The courts shall conduct public hearing, unless it was otherwise provided by
law, or otherwise ordered by the court pursuant to the law.”

However, in its June 14 and June 21, 2020 Decisions, the lower court failed to
state that the decisions, access to which was denied, were prohibited by law for

publication.
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9.

10.

I1.

12.

Another reasoning, provided by the lower court in its June 14, 2020 Decision,
paragraph 2, says:

However, there 1s a distinction between material

decisions, relative to which there 1s a publication

requirement, and technical decisions, which are typically

rendered as ‘post-it decisions’, relative to which there is

no publication requirement.”
There is no foundation in the law for the distinction, which was stated by the
lower court between “material” decisions and “technical” decisions. Moreover, the
Supreme Court does not administer its business pursuant to such distinction
between “material” and “technical” decision. The Supreme Court publishes all its
decisions, which are not prohibited for publication by law, regardless of whether
they are “material” or “technical”, including a long series of decisions, the content
of which is a single word: “Granted”.
It is doubted that the above-referenced distinction between “material” and
“technical” decisions is consistent with the rationale of the right to inspect and its
objective and/or subjective intents. Many “technical” decisions pertain to court
procedure, and therefore they have high significance relative to the safeguard of
the right for Due Process in a criminal court case. Therefore — such decisions have
high significance to public trust in conduct of the court process in compliance
with the right for Due Process.
In paragraph 17 of the above-referenced Judgment in Association for Civil Right v
Minister of Justice, Presiding Justice Beinisch further declares that Access to
Inspect is part of a “Constitutional, supra-statutory” principle — the principle of
“Public Hearing”. Moreover, such principle is a central guarantee for the
competence and integrity of the court as well as public trust in the court:

“The principle of public hearing is a fundamental

principle in any democratic regime. It holds a

constitutional, supra-statutory position in our legal

system, and its significance and centrality are beyond

dispute... Upholding the principle of public hearing
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“holds, as 1s widely known, one of the key safeguards for

validity of the judicial process, both in the administration

of justice and finding the truth, in theory and practice, and

in maintaining the appearance of justice for the public at

large...”... Public hearing is a hallmark of the justice

system in a democratic society... permitting critical

review [of the courts — jz]... permitting transparency,

openness, and public scrutiny... a prerequisite for

validity of the entire justice system and public trust in

it...”
Supreme Court Presiding Justice Aharon Barak’s 2003 Judgment in Anonymous v
State Service Disciplinary Court (1435/03), which in part addresses the access to
inspect court protocols, also declares that access to inspect 1s part of a principle of
a Constitutional standing. In paragraph 17, Presiding Justice Barak says:

Public hearing is a fundamental principle in any democratic

regime. It holds a Constitutional, supra-statutory standing

[see Article 3 of Basic Law: The Judiciary and Yitzhaq v

Moses (3007/02)]. There are no secret hearings; everything

1s exposed to sunlight. Such principle is related to the right

to access the courts. Regardless of the practical difficulties

which may arise, the rule is publicity. Lack of publicity is

the exception [see Sh. Levine, The theory of civil

procedure — introduction and fundamental principle, p 64;

see also Vielner v State of Israel (353/88) pp 450-451].

(13

Through such principle “...public trust in the judiciary is
maintained...” [Aloni v State of Israel (2794/00), p 369].
Such fundamental principle pertains to conduct of the
courts [The Courts Act (1984), Article 68 (hereinafter — 7he
Courts Act)] It also pertains to the disciplinary courts,

which operate based on the State Service Act — Discipline
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(1963) (Article 41, hereinafter - the “State Service Act”).”

[bold in the original -jz]
l.e. - Israeli law sees the Access to Inspect as a “Constitutional principle”, which
is part of the principle of “Public Hearing”, which is established in the Basic Law:
The Judiciary.
The above-referenced Judgment in the Anonymous affair was rendered in the
height of the Israeli “Constitutional Revolution” [Z], and it addresses, inter alia,
access to hearing protocols in a disciplinary court. Pursuant to Israeli law
(Regulations oflInspection and Supreme Court Judgment in Association for Civil
Rights affair, referenced above), access to inspect hearing protocols is not
included in the universal, automatic permission of access to court decisions,
which are not prohibited by law for publication. At the same time, in the
Anonymous Judgment, Presiding Justice Aharon Barak (paragraphs 10-14) and
Justice Dalia Dorner engage in a detailed discussion of the conflict between the
Constitutional principle of Access to Inspect and the Constitutional right for
Privacy of the Defendant, of the required balancing between such principle and
such right and of the appropriate tests for reviewing and adjudicating such
conflicts. Both of them arrive at the same conclusion, albeit in different ways: The
Constitutional principle of Public Hearing, including Access to Inspect protocols,
superseded the Constitutional right for Privacy.
In contrast, in instant case, the lower court did not present any conflict with any
Constitutional right and/or Constitutional principle (or even with any legal, non-
constitutional norm), as the cause for its decision, which undermines the
Constitutional principle of Public Hearing, as well as explicit provisions of the
Regulations of Inspection and binding Supreme Court precedent, pertaining to the
universal, automatic permission for Access to Inspect decisions, which are not
prohibited by law for publication.
Therefore, the lower court’s decision appears to inexplicably ignore Constitutional
principles, and it may undermine public trust in validity and effect of the
“Constitutional revolution”.

Aharon Barak A Constitutional Revolution: Israel's Basic Laws, Yale Law Faculty Scholarship Series
(1993) https://digitalcommons.law.vale.edu/fss papers/3697/
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In contrast, international law finds public hearing and public access to inspect
court records in Human Rights. Article 10 of the Universal Declaration of Human
Rights (1948) says:

“Everyone 1is entitled in full equality to a fair and public

hearing by an independent and impartial tribunal, in the

determination of his rights and obligations and of any

criminal charge against him.”
Therefore, pursuant to Human Rights in international law, the right to inspect,
either by a party to court process or by the public at large, is primarily an
individual right — of the defendant in court process. Its intent is to safeguard
defendant’s rights for fair hearing and equal protection under the law.
The US law holds the right to inspect court records a Constitutional right as well.
In US law, such right encompasses not only court decisions, but all parties’
pleadings, which are not lawfully sealed, as well. A landmark US Supreme Court
Judgment in the matter of the Nixon tapes, by Justice L. Powell, Nixon v Warner
Communications, Inc., 435 U.S. 589 (1978), paragraph 10, says:

“It 1s clear that the courts of this country recognize a

general right to inspect and copy public records and

documents, [Footnote 7] including judicial records and

documents. [Footnote 8] In contrast to the English practice,

see, e.g., Browne v. Cumming, 10 B. & C. 70, 109 Eng.Rep.

377 (K.B. 1829), American decisions generally do not

condition enforcement of this right on a proprietary interest

in the document or upon a need for it as evidence in a

lawsuit. The interest necessary to support the issuance of a

writ compelling access has been found, for example, in the

citizen's desire to keep a watchful eye on the workings of

public agencies, see, e.g., State ex rel. Colscott v. King, 154

Ind. 621, 621-627, 57 N.E. 535, 536-538 (1900); State ex

rel. Ferry v. Williams, 41 N.J.L. 332, 336-339 (1879), and

in a newspaper publisher's intention to publish information
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concerning the operation of government, see, e.g., State ex

rel. Youmans v. Owens, 28 Wis.2d 672, 677, 137 N.W.2d

470, 472 (1965), modified on other grounds, 28 Wis.2d

685a, 139 N.W.2d 241 (1966)...”
Therefore, in US Ilaw, the right to inspect court records is
acknowledges as part of Common Law. Its rationale is “the citizen's
desire to keep a watchful eye on the workings of public agencies”.
“Public agencies” in this context include, of course, the courts
themselves.
Furthermore, in paragraphs 23-28 of the above referenced Judgment,
the US Supreme Court reviewed such right and its foundation in the
Bill of Rights: in the First Amendment to the US Constitution —
Freedom of the Press, and in the Sixth Amendment — the right for
Public Trial.
L.e. - in US law, the right to inspect and to copy court decisions is not
only an individual right of the defendant, but also a collective right of
the public at large.
The following saying is attributed to Otto von Bismarck, leader of the Prussian
Empire - a militaristic, anti-democratic figure: “If you like laws and sausages, you
should never see them being made.”
Eating sausages is a personal preference. However, law and justice are a must in a
civil society. Therefore, the predominant approach today, in Israeli law, in Human
Rights in international law and in US law, as detailed above, is that the public
holds a right to see “the administration of justice and finding of truth, in theory
and practice” (Justice Eliyahu Matza’s Judgment, referenced above).
The concern is that the Jerusalem District Court adopted in its decision the
approach, that the public’s right is only to see the sausage, but not the manner in
which it is made.

Therefore, the Honorable Court is requested to grant Requester’s request for a
leave to file an appeal, to review instant request as the appeal itself, and to

permit Requester to inspect all decisions, which are not prohibited by law for
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publication, in the Jerusalem District Court’s file State of Israel v Netanyahu et
al (67104-01-20).
Today, June 29, 2020, signed: !

Joseph Zernik, PhD

Human Rights Alert NGO
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