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In the Jerusalem District Court
67104-01-20
In RE:
Joseph Zernik, PhD, Human Rights Alert NGO
Requester of Inspection

Parties in the court file:
State of Israel
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Prosecutor
1. Benjamin Netanyahu
2. Shaul Elovitch
3. Iris Elovich
4. Arnon Moses
Defendants
Request for clarification and reasoning in June 14, 2020 decision (Request 41)

Requester of Inspection, Joseph Zernik, PhD, files herein his request for clarification
and reasoning, referenced above:

Requester, who is neither an attorney, nor a legal scholar, filed his request to inspect
(No 41), pertaining to decisions in instant court file, which are not lawfully prohibited
for publication. Requester claimed that the majority of the decisions in instant court
file, which is listed as not sealed, “open to the public”, have not been published in Net-
HaMishpat — public access system. The request provided justification in law and in
binding precedent.

The Regulations of the Courts — Inspection of Court Files (2003), Regulation 2(b) says:

“Any person is permitted to inspect decisions, which are not lawfully prohibited
for publication”.

The 2009 Judgment by Supreme Court Presiding Justice Dorit Beinisch in Association
for Civil Rights in Israel v Minister of Justice 5917/97, further construes:

“Regulation 2(b) expands the public’s right to inspect without any requirement for
filing a request in court. However — only pertaining to court decisions, and only
pertaining to such that are now lawfully prohibited for publication. The regulation
provides:

“2(b) Any person is permitted to inspect decisions, which are not lawfully
prohibited for publication”.

With the passage of time, material changes have taken place in the manner in which
court decisions and judgments are published, and access to them. Today, most court
decisions and judgments are published in the Judicial Authority’s internet site, so that
they are accessible for any person’s inspection on an ongoing basis, subject to limits
provided by law.” [underline added - jz]

Requester also spelled out in his request that the binding precedent in Paragraph 17 of
Supreme Court Presiding Justice Beinisch Judgment in Association for Civil Right v
Minister of Justice further declares, that the right to inspect holds the status of
constitutional norm, and its high significance for public trust in the court, in the
administration of justice and finding the truth:

“The principle of public hearing is a fundamental principle in any democratic regime.
It holds a constitutional, supra-statutory position in our legal system, and its
significance and centrality are beyond dispute... Upholding the principle of public
hearing “holds, as is widely known, one of the key safeguards for validity of the
judicial process, both in the administration of justice and finding the truth, in theory
and practice, and in maintaining the appearance of justice for the public at large...”...
Public hearing is a hallmark of the justice system in a democratic society... permitting
critical review [of the courts — jz]... permitting transparency, openness, and public
scrutiny... a prerequisite for validity of the entire justice system and public trust in
it...”
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The June 14, 2020 court decision in Request 41, referenced above, confirms Requester’s
claim that public access in Net-HaMishpat system is denied to most decisions in instant
court file. Regardless, the decision denied the request to inspect, reasoning in its core:

“The rule pertaining to “public hearing”, which is established in Article 3 of Base-
Law: The Judiciary pertains to court process, including the process in instant court file,
and based on such rule, requesters and others are permitted to inspect court decisions,
which are periodically published. At the same time, there is a distinction between
material decisions, relative to which there is a publication requirement, and technical
decisions, which are typically rendered as ‘post-it decisions’, relative to which there is
no publication requirement.”

Article 3 of Base-Law: The Judiciary says:

“The courts shall conduct public hearing, unless it was otherwise provided by law, or
otherwise ordered by the court pursuant to the law.”

The reasoning, which was provided by the Court for denying the request to inspect and
public access to “technical decisions, is perceived as a court order, which is not
“pursuant to the law”, and it raises concern of violating a constitutional right — the
Right to Inspect — as defined in The Regulations of the Courts — Inspection of Court
Files (2003), Regulation 2(b) and in Association for Civil Rights in Israel v Minister of
Justice 5917/97, referenced above.

Moreover, the Supreme Court does not follow the above quoted distinction between
“material decisions” and “technical decisions” and publishes all its decisions, both
“material” and “technical”, including a large number of one-word decisions:
“Granted”.

It is doubted that such distinction between “material” and “technical” decisions is
consistent with the rationale of the Right to Inspect. Many “technical decisions” pertain
to court procedure, and therefore are pertinent to the safeguard of Due Process in
criminal trial and public trust in conduct that complies with the right for Due Process.

Moreover, numerous examples in various court files document that the courts often
render “material decisions”, including judgments, in ‘post-it decisions’.

Therefore, concern is raised that denial of public access to ‘post-it decisions’ amounts
to arbitrary and capricious conduct by the Court, which is out of compliance with the
law and binding precedent. Such conduct by the Court may also raise concerns
pertaining to the Rule of Law and the nature of the justice system of the State of Israel.

Therefore, the Court is requested to clarify:

a) Is there a lawful prohibition of publication, pertaining to the “technical decisions” in
instant court file, which fail to appear in Net-HaMishpat — public access system?

b) In case that there is no lawful publication prohibition, pertaining to the “technical
decisions” in instant court file, what is the legal foundation for denying public access to
the “technical decisions” in instant court file?

Date: June 17, 2020
> .2l

Joseph Zernik, PhD - Requester of Inspection
Human Rights Alert — NGO
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