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743 /8 ©9N9DID 1780 MVINNN PIYD
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8 DVN ,NVNN N — VAVNN-VI NIIWYNA IX TY NNDINNY ,ININNKD NVINN Y
LYND MNTNA PPONY PN I T TINN .38 "ON NYPIA2 MMV NNRIN ,2020 712
PPN MOLONNY NMDIOVII NN MMV PRI PN KD PXNA MOLONNN DY IV, NN
™MD - ART NDXY NI PRI PRI 97N PIXNA MOVINNNNM 80-70% GRY 1oN» —

J1912I80 NN TN, PT 9 DY NON N PPNNY
NN NIYNRND NOVONNN (R NADI) SHINNN VAVNN NP2 NVONN MN® ,2020 12 14 O3
2 PXN2 MOLONNN 217D DN NYINI VIYNN-VI NIIYNI NDSN NNV ,WPIANN MYV

DN NOY MOLINN VYN NYPA IR IMT NVINNN NN DY TN KNP VIVNN
NPMINA YPYY NYPIAN NN DIMT DIPXYA NVONNN . NDXN DY VIYNN-VI NIIYNA
SOV MOLINT I IIDINN RO MOLINNNY

2302 14 DN NVONN 1PV NPRINDY NINAND NYPA Wpann v ,2020 5313 17 DYA
:NANY INVN P YRR YPdXA NINT NYPAA (45 0N NWPad Nnv) 2020

3 DNAYY N PONA 7NPIDVN MLVDNNYD DN PT Y9 HY DIDID NN OMP ONN (N
122NN NYN-DIYNI-VI NIIYNI MM 1KY /AN 17930

0020 NN 27N PEN2 7NPIDLN MLINNIY DN PT 19 DY DIDID NON PRY DI (2
NYIOVN MOLINND NDNN DY NYIND PPIND

,(73 NODI) NPNIN NINAND NYPAN PRI LIVNN N2 NVLINN NINY ,2020 213 21 O3
:IPOYA NININD
NNYVT .NYPIAD INYND DIPHN NNYND NI NYPIL Y INNRDY
1.719N2N NIIYA NYITI XY N2 14.06.2020 DN NOVINNN
vPann cNYv
79 5Y DIDIF MNDN JPIRY MLONNA JPYN NYPI AR IMNTI NP LIVNN N NYV
)72 D02 XNPP VLIV N DY T INVINND PN
:NY2IP 2003-)7OWNN L, (DXP7N2 1Y) NTIAYD PN YN VAV XN NNPNY (2)2 MPN
SYT9 DY DIDIN MNON PIRY MOLINNI POV INWI DTN Yo7
3 AATRA MDY AMINA 5917/97 X7H22 ¥112 NNOWIN DY NPT POAY 6 PO ,TON NI
: 71120 NYDIN NN L,(1232 DY) L,(2009) BIVIYNN IV
TN D5 NXID MANN HY JPYN MDY NN NN (2)2 MPpHY
DV MLONN Y)Y P NNT DYIN ,LOVYND N’AD NVYPA NVINA
2T 29 DY DIDIAD MMNMON PRV NON 12XD PN ,0avNn Nl

: 79 NYAIP MIPNN
MMNMONX POXRY MLONNA PYY INYI DTX DD (1) .27

1.7 29 Dy DIDIAY
DIDIDY YINN 952 YMNN MNPV D) INY XXAN TN NON
LONPON MWD D) 19D VIYNN NI DY MOLONM PT PO
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VAVYND PN DY MVLINDN TN PPO 1)) DINDIINN DI

DAY 9 ,NUMVD_MVYIN DY VITVYNAD INNI  DMINVD
mMS2N5 91951 ,QVIV 19IND DTN DD HY VYD DNIND
875 — 0 PPN PRI TP TN

DYRY PT OPON MOLINND JPYN YIND Y NUPI ¥IND TN DD PR - IMIYD
.. P79 5y DIDH92 DNIDN
251 YT ONWYI DTN DOV PAD DV 5N D5 KO 0NN 57N PIN PO Y NNPNN N
VAVNN N0 NWYPA WHND TNS DD XOD 9N, )T 29 DY DIDINT MMNMON YPWNRY MLONNN
MOLONNA YPYN VI NN YND NP VIYNN N THOM 7PN KD TI9D .1NT 1PY vinmd
2799 DY DIV MNON JPIRY
;NN L2020 2312 14 DY INVONNY 2 NPDI NNIP VIVNIN DY POV NPNRINN
LNONN PPN DMNNN TONN MY D922) pVIVN YN DY 5535
STYO-PIND 3 PYDA YN L,7INTH NNANIYY 9272 HOO5N ON
MLOSNNA  POYY DINNY DOWPANN DIRYI NN ,NVY9VN
7.NY0 YN NIINT MNDIMNN TUNR ,0IWNN N1
SN NV : TID-PIND 3 PYD
DN IN ,?IN2 NINK YIAP) ON N P2m9a N LaVHNN M
7PN %90 NINN NN VAYNN M2
YA NP LAYNN A PN ,2020 P2 21 DYDY NP 14 DYH PMLINNA DN
T35y ©IDIN MMON L JPYN NN YIN 1NV, MOINNINY
;NN ,2020 ,°31°2 14 DY INLONNY 2 NPDIL KNP VAYNN MDA PASOY NI NPPIN
PP PMIYIAY ,NPMINND MLVYNN P TIND v NN oy
PPN N DYV MOV NVONN PIAY ,DIDID NN
”.010799 NN PN NIV
MLOSNNY PAPMNKY” MOONN P2 RDP LOVYHN N DPNY MNIANY PT2 POY PN
MLONN” P2 57N NINARMD 29 JY INN NN POYN VIYNN N2 ,TON NIN NNV
VORY PMLINN DD NN DDA 1PHYN VOYNN NP2 ./NMMDV MLONNY PAY YNPIINN
NITO P05 /MDY N OX P2 YNYMINKY )N OX P2 ,PT 29 DY D109 MO
Y17 : NNN DDA POIN YOV MOLONN DY NN
N DHNIN 7NPMHDVY MOINND PIAD 7NPMNNDY MOVINN P2 DN NININD DX PaD
PIPIDV MLINT” .1PVPI0N IN/ TPDVPIAINRD NIPYIN YN MIT HY 9IPSIN
L2090 TPONA NN TONY MITN OPP PAHYY N2 IMDUN 1O0) 1P TN MITOD MY M)
DN TONY MO NN ONXIND IDIND TONN MDNINNA NN PIXY - T2 TIND)

NYONY NN I MNT DINOVIN DN NIIRND MDD NTIND PT POaY 17 Npoaa
TI9) ONY2 PON NON PYD DYDY NPT OPIN-9Y OAPINY PIPYNR PON NN YD
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IMPYIY I DAY NI DTN NP PIPY ,TON NI JPTH NP NIPYN
:VAVNT NP2 NN PHNY VAYNN NP2 SV INTWYN

W YO YV IO PIPY NI TN NYama papy©

NNVOIVYA OPIN-HY ONPIN TRYN SYa NI OVIPINT

INPNYI ...PYIN PR INPTIINI IMDYN DY, NP0VIVNN

MWD DANR WD ,INNVY VTN NPIMS PIPY SV

NMYY DINNA YN ,PVIVNN TONN DY IMPPND NPIPIYN

M9 TPNXIN OINNA YN ,NYYND NION ,NNND NI PTSN

353/88 97ya NN VMWD IAT) VDTV DY DAP PINN

MIXNINONM 450,444 (2)NND 179 ,ORIY NPTN ) NION

NOT TN NN (DN PNY oY) (1991) pv

INCVNVYN OIAT) MPIN VAV NMOVYY DY TIDN MIPOIYN

) 315-314 /309 (2)5 779,302 ) 970 550/75 N7ya PIIIA

MVOVYHN NVIVD DN YO INNN AN VT (1976

590 NN NYNINY DIWYY NN NNMON ,VIPINT NHaNa

MR TN MR TINDD MY qUNIND NDNN

) 99 2484705 97wa INI) NNPAN VAV NNN AN

NP PIPY .((18.7.2005 ,[12)2 DOMNA]) DRIV NITNH

NMIVNINDD MTIR DY YHN D ,NvanYy TYN PTN

MYIN S¥ MYS MTIN DY) LVAYNN N2 DYINA

MMNS  MOPY VIR NDNY N0 P NVNYND

TN NPIMA PIPYL NINIY ¥ 7295 .1ONDN NNPOIY

INNVIANDY NI VIYNN NN DY NMPND YNION YNIN

JOIND ONMD WY MDVYND 1NN N2 NN PHN DV

NaNT 57N 258707 N”X2 D) INI) NVWYNY NIYN IWINMN

MWIPN NPATAY  INOWNNN NPXTAN NTYY ) PIRD)

7-6 MNPOOL ,(6.2.2007 ,[12)2 DOIID]) N2V NOIWYNN

Z.(INDY Y 2 10N0) dNYT INND
MY DY NYNWNY PN N /) HPNYO 1435/03 N DI IR NOWVIN DY T PO
7 NP0 .O0NMPIVING PYY DY IRV P2 YT (2003) 529 (1)N) 179 ,N9%NA NN
PIPYN PON NN PYD IYHINY 190 DTIP T, 1100 P2 NOWIN D) 5N PTN POad
:TPNPIN NN DY THYNI NINY

N SVIPIT TOWN DD DY TIDY PIPY NN DTN NP

NVXAVYN : TID-PIND 3 PYD :INI) PPINIYINPIN THYN NOya
N2 DIDN ;IND NPT PN L([1] O ) PPN 3007/02 R'YY 19)
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99N .VAVYNNTNAY NYIIN MDA NYP DT PIPYY .vnvn Pyo
229NN A/ NN HION INYNND DMWY DOVYNN DOYPN
— TPNIIRN NNTXINNN NNN PID YW INT) 129 97990 NN
1) M9 353/88 972 TV INT ;64 /YA L,[17] TID MINIPYY NIAN
OV MNN MWL INNYA L(451-450 mya L[2] ORI NTNH
DNIY DTN I ONDN 2794700 97¢1A) ... NOVMYN MYID NN

YY) DNV VIVYNNTINA DY DN NT TIO PIPY (369 My ,[3]
PN — oNY) 1984-T0VN [A51WN NDN] LAVYNN NI PINY 68

DYMION DYNYNYNN PTNINL DY O) DN NN L((LOvHN dNa

41 PYo) 1963-35UN (NYNWN) NP THN MPY PIN S¥ IMdN

'8 —MpPNRa NWXTN] .(NPTHN MPY PIN—PNY ; PINd
TN NP NIPYN PON RINY ONPIN PIPY 1PYD NN NN ORIV PTN 0D
VYN TID-PIN NP
P2 POW XML 7IRPIND N29NNNY DY NMINYIA 1N MY NYISA D70 PTN PO
N32) YYD NNPN) ORIV PTN 29 DY ONYHVN PT N2 OIPIVINGD NYNI INYN
,JPODIDMIND NWND NINWINA NDWD NN DMIPIVINGL YPYD YN (07N NTINRD
PTN PO, NNY DY TN PT 19 DY DIDIN MMNDN IPIRY MOLONN DY NONN , MVMVIND
P092) T YT NUVMNVN (1T POAY 14-10 NMINPDHI) P2 YINN NOWIN NP NYIS2
TPNPIND MIIN P22 YD IWNIN DY ONPIND PIPIYN PIY MYNINNA VIV DT (NPT
T N0N MYNNN NPYTIY DIRNNDN DMINNI) DOWITIN DINN ,DUNIN DY NPLISY
199521 )TN NP DY ONPIND NIPOYN : PN NNIND MNY DXITT2 DOWHN DIV
DPVIAD THPNPIND MIIN DY DAY NIPNA D121 ,DIDIPIVIND NYIIN
IN/Y TPNPIN NIDT DY MWNNN DD PN XD NNPP LIYNN NP2 MDY NIPN ,NNT NDIWYD
ONVONND NI (NPNPIN NPRY PNYDD PPN NN IAN IN) DNIYID NN NIPY
PNYI NIONNND NO9N YNMN PIPPNA TN NP DY SNPIND PNIPYL NYNoN
DY DIDINT MNMON PWRY MOLINN DY NONN ,TPVNIVIND NPDDIIND NV IRYINND
TO9
,O»NPIN MNIPYN W NION MNYYNND NOXINI NP VAYNN M DY INVINN ,TI90
STPNPIND D29 DY NMOPNA N8N PNIN NN WYY N9IDY NN

PT 1252022 1PYD NDXND W NPT NP DX O ,NNY NMIYD )ININDIAN PIND
SN, (1948) DN AT 9292 DY *NA YYD NTH9NY 7 PYD .OTRND MMDW PHND

1 Aharon Barak A Constitutional Revolution: Israel's Basic Laws, Yale Law Faculty Scholarship Series
(1993) https://digitalcommons.law.yale.edu/fss papers/3697/
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Y2191 PN VAVYND NI DY NN YPNY TINN ,ONIY DTN DI
MAPY DINAY NYVA DN NIVN XYY "N >nYa T nda DY
7T IRDNY 175759 NNHYN 5 9732 PN PN
MY P DYDOTNA TN MY P JPYN MOV PNINDPIAN PINT DTRN NMDY 29 Iy 795
S0AVN TPON YANIN IN DYNIN DY — NIONRITDTIN — NPV MDY NIPIY NN, NN
PIND 292 1PN PIN VAYN DYNID IN/ YN NPVIANY NNPDON
DX PINY NY9D NRT MDY OV JTPAPIN MDY PYY YA NN 27NN PTN D)
P79 DY DIDI9 DMNON DIRY ,PIXNA DXANON DI NN O) NOX ,NPVIDWN MOINNN
PNIYA 27NN DY IPOYN VAYNN N2 DY NNV MDYN Dy PT Poad 10 NPl
- Nixon v. Warner Communications, Inc., 435 U.S. 589, 1978 - NOP» NOWIN MLOP
:IMIN [Justice Lewis F. Powell Jr] 59189 ©X5 09 wn
“It 1s clear that the courts of this country recognize a general
right to inspect and copy public records and documents,
[Footnote 7] including judicial records and documents.
[Footnote 8] In contrast to the English practice, see, e.g.,
Browne v. Cumming, 10 B. & C. 70, 109 Eng.Rep. 377 (K.B.
1829), American decisions generally do not condition
enforcement of this right on a proprietary interest in the
document or upon a need for it as evidence in a lawsuit. The
interest necessary to support the issuance of a writ
compelling access has been found, for example, in the
citizen’s desire to keep a watchful eye on the workings of
public agencies, see, e.g., State ex rel. Colscott v. King, 154
Ind. 621, 621-627, 57 N.E. 535, 536-538 (1900); State ex rel.
Ferry v. Williams, 41 N.J.L. 332, 336-339 (1879), and in a
newspaper publisher’s intention to publish information
concerning the operation of government, see, e.g., State ex
rel. Youmans v. Owens, 28 Wis.2d 672, 677, 137 N.W.2d 470,
472 (1965), modified on other grounds, 28 Wis.2d 685a, 139
N.W.2d 241 (1966)...”
N L,02IPNN PINNDNI POND TIY NN MDY XXD JPYN MDT 27NN PTN 9 DY 0D
JNPNDNN AMIVIN DY ONTIAY DY INMPO PY NIYO NINNRD DY NI DN
LDNNY VIYNT PN NN 12D MDD NT PIYD NPNDNN NIV
DV MINYA DN PN POAY 28-23 NINPDA )T 27NN DY J1OYN LAYNN M ,TIY JaYN
MIYN WOIN — NPIND PYRIN PPN :[Bill of RightS] MO NN NINT MDY
22219 VAVYND MDD — NPIND PWIWUN PPN
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MOT P RO NN NPVIPY MOLONN PXNYNDY YD MDD 27NN PIN 29 DY ,ImDD
2210 M DY HNXIAP MOT D) NIN,YANIN IN DUNIN DY DIONITDTIN
,TPOIPMT-VINY PLDIVINI MINT ,PINND N IVIN TN MIDPN PIND
SOOWY) DN PR ININ XOY PTY — NPPNPI X PIN 2NN NN DX : NIIND NONPND
172N NN DN LIYNHM PINTD DIIN .VION HY INTPNI NINY PNY NN NPPIPI NION
?IN2 DTN NIDI N ORIV PTA 1D, NVOYN NYNN — 1991 .IIPINND NN
MOYY” X NINID NN DY IMITY NN ,D090 VNN ,27NIND PT2 )M ,ONINDAN
) 7397 358/88 97y NN VNVN DY INT PODY) "NVYYNY NIVN ,NNNND Y PINN
N2 MOYNIND MTIN YNNIV 19INA ,(1991) 450-444 (2) NN 179 DRIV NYTNH
17 NPO9) 7PN NNMPI) MNNY ,MPY TWINIY NN MDY PN VOYNN
970 NTIMND 17092 I NINOWIN DY NPT POaY
NOT IIINN DY INIDTY NYIIN NN INVONNIA NN NHP LIVYNND NIV NIN YYNN
NOVY TIT AN KD TN ,NNIVYN DYPIPIN IN P NINTY

AVPIAL PIY GNY NYAY NIV UPaAnY 150D 729N VOVYNN N UpaAnn J2%aY

YNIYS N 67104-01-20 9702 MOVINNN Y93 1Y WPaANY NN LY 9IYIyad

L2799 DY 010992 MTNION 1INV /AN 19N )

/\;> o 20201 29

Human Rights Alert NGO ,8 qop

wpann
In the Supreme Court

Sitting as a Civil Appeals Court

Requester:
Joseph Zernik, PhD — Human Rights Alert NGO
PO Box 33407, Tel-Aviv

Email: joseph.zernik@hra-ngo.org

Respondents:
1. State of Israel
2. Binyamin Netanyahu
3. Shaul Elovich
4. Iris Elovich

5. Arnon Moses
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Request for Leave to File an Appeal

Filed herein is a request for a leave to file an appeal, originating in the Jerusalem
District Court’s June 14 and June 17, 2020 Decisions in State of Israel v Netanyahu
et al (67104-01-20), which in part denied Requester’s request to inspect all decisions,
which had been rendered in the court file and are not prohibited by law for
publication.

Copies of the lower court's Decisions are attached as Appendices A and B.

The reasons for the request:

Brief sequence of events:

On June 11, 2020, Appellant filed his request for inspection (entered as Request

No 41) in the above referenced file. In his request, Requester sought to inspect all
decisions in the above-referenced court file, which are not prohibited by law for
publication.

Inspection of the last published decision in Net-HaMishpat — public access
system, dated June 08, 2020, indicated that it had been rendered pertaining to
Request No 38. Therefore, it could be almost certainly concluded, that the vast
majority of the decisions in the above-referenced court file had not been published
in the “Decisions Docket”. Perhaps as many as 70-80% of the decisions in the
court file are not accessible to the public, regardless of the fact that the court file
is not sealed by law, and is listed as “Open to the Public”.

On June 14, 2020, the Jerusalem District Court rendered its decision (Appendix

A). The decision affirms Requester's claim, that public access in Net-HaMishpat
system is denied to most decisions in the lower court file. And yet, the decision
denies the request to inspect in decisions, which had not been published in Net-
HaMishpat - public access system. The decision reasons that the decisions, which
had no been published were “technical decisions”.

On June 17, 2020, Requester filed his request for clarification and reasoning,

pertaining to the June 14, 2020 Decision (entered as Request No 45). In such

request, Requester sought, inter alia, to clarify:
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5.

a) Was there a lawful prohibition of publication, pertaining to the “technical
decisions” in the court file, which failed to appear in Net-HaMishpat — public
access system?
b) In case that there was no lawful publication prohibition, pertaining to the
“technical decisions” in the court file, what was the legal foundation for denying
public access to the “technical decisions” in the court file?
On June 21, 2020, the Jerusalem District Court rendered its decision, pertaining to
the request for clarification and reasoning (Appendix B), which in its essence
says:

“Following review of the request, we have not found

room to grant the request. In our opinion, the June 14,

2020 Decision is clear, and it requires no further

clarification.”

Appellant’s claims

The Jerusalem District Court erred in denying the request to inspect in decisions,
which are not prohibited by law for publication. The lower court's decision lacks
foundation in the law.
Regulation 2(b) of the Regulations of the Courts - Inspection of Court Files
(2003) provides:

“Every person is permitted to inspect decision, which are

not prohibited by law for publication.”
Moreover, the 2009 Supreme Court Presiding Justice Dorit Beinisch Judgment in
Association for Civil Rights in Israel v Minister of Justice (5917/97), paragraph 6,
further elaborates:

“Regulation 2(b) expands the public’s right to inspect

without any requirement for filing a request in court.

However — only pertaining to court decisions, and only

pertaining to such that are now lawfully prohibited for

publication. The regulation provides:

“2(b) Any person is permitted to inspect decisions, which

are not lawfully prohibited for publication”.
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With the passage of time, material changes have taken
place in the manner in which court decisions and
judgments are published, and access to them. Today, most

court decisions and judgments are published in the

Judicial Authority’s internet site, so that they are

accessible for any person’s inspection on an ongoing

basis, subject to limits provided by law.”
I.e. - there is no requirement for filing a request to inspect in order to
exercise the inspection of court decisions and judgments, which are not
lawfully prohibited for publication.
Both the above-referenced Regulations and Judgment are explicit beyond
any doubt, that every person is permitted to inspect any decisions that are
not prohibited by law for publication. Moreover, there is no requirement
for filing a request with the court for exercising such inspection.
Therefore, the lower court was not authorized to deny the exercise of the
inspection in decisions, which were not prohibited by law for publication.
The reasoning, which was provided by the lower court in its June 14, 2020
Decision, paragraph 2, says:

“As a rule, any court process, including instant court

process, 1s subject to the rule pertaining to “public

hearing”, which is established in Article 3 of Basic Law:

The Judiciary. Pursuant to such rule, requesters and

others are permitted to inspect court decisions, which are

periodically published.”
Article 3 of Basic Law: The Judiciary says:

“The courts shall conduct public hearing, unless it was otherwise provided by
law, or otherwise ordered by the court pursuant to the law.”

However, in its June 14 and June 21, 2020 Decisions, the lower court failed to
state that the decisions, access to which was denied, were prohibited by law for

publication.
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9.

10.

11.

12.

Another reasoning, provided by the lower court in its June 14, 2020 Decision,
paragraph 2, says:

However, there is a distinction between material

decisions, relative to which there is a publication

requirement, and technical decisions, which are typically

rendered as ‘post-it decisions’, relative to which there is

no publication requirement.”
There is no foundation in the law for the distinction, which was stated by the
lower court between “material” decisions and “technical” decisions. Moreover, the
Supreme Court does not administer its business pursuant to such distinction
between “material” and “technical” decision. The Supreme Court publishes all its
decisions, which are not prohibited for publication by law, regardless of whether
they are “material” or “technical”, including a long series of decisions, the content
of which is a single word: “Granted”.
It is doubted that the above-referenced distinction between ‘“material” and
“technical” decisions is consistent with the rationale of the right to inspect and its
objective and/or subjective intents. Many “technical” decisions pertain to court
procedure, and therefore they have high significance relative to the safeguard of
the right for Due Process in a criminal court case. Therefore — such decisions have
high significance to public trust in conduct of the court process in compliance
with the right for Due Process.
In paragraph 17 of the above-referenced Judgment in Association for Civil Right v
Minister of Justice, Presiding Justice Beinisch further declares that Access to
Inspect is part of a “Constitutional, supra-statutory” principle — the principle of
“Public Hearing”. Moreover, such principle is a central guarantee for the
competence and integrity of the court as well as public trust in the court:

“The principle of public hearing is a fundamental

principle in any democratic regime. It holds a

constitutional, supra-statutory position in our legal

system, and its significance and centrality are beyond

dispute... Upholding the principle of public hearing
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“holds, as is widely known, one of the key safeguards for

validity of the judicial process, both in the administration

of justice and finding the truth, in theory and practice, and

in maintaining the appearance of justice for the public at

large...”... Public hearing is a hallmark of the justice

system in a democratic society... permitting critical

review [of the courts — jz]... permitting transparency,

openness, and public scrutiny... a prerequisite for

validity of the entire justice system and public trust in

it...”
Supreme Court Presiding Justice Aharon Barak’s 2003 Judgment in Anonymous v
State Service Disciplinary Court (1435/03), which in part addresses the access to
inspect court protocols, also declares that access to inspect is part of a principle of
a Constitutional standing. In paragraph 17, Presiding Justice Barak says:

Public hearing is a fundamental principle in any democratic

regime. It holds a Constitutional, supra-statutory standing

[see Article 3 of Basic Law: The Judiciary and Yitzhaq v

Moses (3007/02)]. There are no secret hearings; everything

is exposed to sunlight. Such principle is related to the right

to access the courts. Regardless of the practical difficulties

which may arise, the rule is publicity. Lack of publicity is

the exception [see Sh. Levine, The theory of civil

procedure — introduction and fundamental principle, p 64;

see also Vielner v State of Israel (353/88) pp 450-451].

[13

Through such principle “...public trust in the judiciary is
maintained...” [Aloni v State of Israel (2794/00), p 369].
Such fundamental principle pertains to conduct of the
courts [The Courts Act (1984), Article 68 (hereinafter — The
Courts Act)] It also pertains to the disciplinary courts,

which operate based on the State Service Act — Discipline
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(1963) (Article 41, hereinafter — the “State Service Act”).”

[bold in the original - jz]
L.e. - Israeli law sees the Access to Inspect as a “Constitutional principle”, which
is part of the principle of “Public Hearing”, which is established in the Basic Law:
The Judiciary.
The above-referenced Judgment in the Anonymous affair was rendered in the
height of the Israeli “Constitutional Revolution” [*], and it addresses, inter alia,
access to hearing protocols in a disciplinary court. Pursuant to Israeli law
(Regulations of Inspection and Supreme Court Judgment in Association for Civil
Rights affair, referenced above), access to inspect hearing protocols is not
included in the universal, automatic permission of access to court decisions,
which are not prohibited by law for publication. At the same time, in the
Anonymous Judgment, Presiding Justice Aharon Barak (paragraphs 10-14) and
Justice Dalia Dorner engage in a detailed discussion of the conflict between the
Constitutional principle of Access to Inspect and the Constitutional right for
Privacy of the Defendant, of the required balancing between such principle and
such right and of the appropriate tests for reviewing and adjudicating such
conflicts. Both of them arrive at the same conclusion, albeit in different ways: The
Constitutional principle of Public Hearing, including Access to Inspect protocols,
superseded the Constitutional right for Privacy.
In contrast, in instant case, the lower court did not present any conflict with any
Constitutional right and/or Constitutional principle (or even with any legal, non-
constitutional norm), as the cause for its decision, which undermines the
Constitutional principle of Public Hearing, as well as explicit provisions of the
Regulations of Inspection and binding Supreme Court precedent, pertaining to the
universal, automatic permission for Access to Inspect decisions, which are not
prohibited by law for publication.
Therefore, the lower court’s decision appears to inexplicably ignore Constitutional
principles, and it may undermine public trust in validity and effect of the

“Constitutional revolution™.

2

Aharon Barak A Constitutional Revolution: Israel's Basic Laws, Yale Law Faculty Scholarship Series
(1993) https://digitalcommons.law.yale.edu/fss papers/3697/
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In contrast, international law finds public hearing and public access to inspect
court records in Human Rights. Article 10 of the Universal Declaration of Human
Rights (1948) says:

“Everyone is entitled in full equality to a fair and public

hearing by an independent and impartial tribunal, in the

determination of his rights and obligations and of any

criminal charge against him.”
Therefore, pursuant to Human Rights in international law, the right to inspect,
either by a party to court process or by the public at large, is primarily an
individual right — of the defendant in court process. Its intent is to safeguard
defendant’s rights for fair hearing and equal protection under the law.
The US law holds the right to inspect court records a Constitutional right as well.
In US law, such right encompasses not only court decisions, but all parties’
pleadings, which are not lawfully sealed, as well. A landmark US Supreme Court
Judgment in the matter of the Nixon tapes, by Justice L. Powell, Nixon v Warner
Communications, Inc., 435 U.S. 589 (1978), paragraph 10, says:

“It is clear that the courts of this country recognize a

general right to inspect and copy public records and

documents, [Footnote 7] including judicial records and

documents. [Footnote 8] In contrast to the English practice,

see, e.g., Browne v. Cumming, 10 B. & C. 70, 109 Eng.Rep.

377 (K.B. 1829), American decisions generally do not

condition enforcement of this right on a proprietary interest

in the document or upon a need for it as evidence in a

lawsuit. The interest necessary to support the issuance of a

writ compelling access has been found, for example, in the

citizen's desire to keep a watchful eye on the workings of

public agencies, see, e.g., State ex rel. Colscott v. King, 154

Ind. 621, 621-627, 57 N.E. 535, 536-538 (1900); State ex

rel. Ferry v. Williams, 41 N.J.L. 332, 336-339 (1879), and

in a newspaper publisher's intention to publish information
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concerning the operation of government, see, e.g., State ex

rel. Youmans v. Owens, 28 Wis.2d 672, 677, 137 N.W.2d

470, 472 (1965), modified on other grounds, 28 Wis.2d

685a, 139 N.W.2d 241 (1966)...”
Therefore, in US law, the right to inspect court records is
acknowledges as part of Common Law. Its rationale is “the citizen's
desire to keep a watchful eye on the workings of public agencies”.
“Public agencies” in this context include, of course, the courts
themselves.
Furthermore, in paragraphs 23-28 of the above referenced Judgment,
the US Supreme Court reviewed such right and its foundation in the
Bill of Rights: in the First Amendment to the US Constitution —
Freedom of the Press, and in the Sixth Amendment — the right for
Public Trial.
L.e. - in US law, the right to inspect and to copy court decisions is not
only an individual right of the defendant, but also a collective right of
the public at large.
The following saying is attributed to Otto von Bismarck, leader of the Prussian
Empire - a militaristic, anti-democratic figure: “If you like laws and sausages, you
should never see them being made.”
Eating sausages is a personal preference. However, law and justice are a must in a
civil society. Therefore, the predominant approach today, in Israeli law, in Human
Rights in international law and in US law, as detailed above, is that the public
holds a right to see “the administration of justice and finding of truth, in theory
and practice” (Justice Eliyahu Matza’s Judgment, referenced above).
The concern is that the Jerusalem District Court adopted in its decision the
approach, that the public’s right is only to see the sausage, but not the manner in
which it is made.

Therefore, the Honorable Court is requested to grant Requester’s request for a
leave to file an appeal, to review instant request as the appeal itself, and to

permit Requester to inspect all decisions, which are not prohibited by law for
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publication, in the Jerusalem District Court’s file State of Israel v Netanyahu et

al (67104-01-20).

Today, June 29, 2020, signed:
> .2 A

Joseph Zernik, PhD

Human Rights Alert NGO
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