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' Competition Commission, Supermarkets — A report on the supply of groceries from multiple stores
in the United Kingdom (2000), Table 2.2 (hereinafter: Competition Commission Report).
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7" Report of the Federal Trade Commission Workshop on Slotting Allowances and Other Marketing
Practices in the Grocery Industry, at p. 60.
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2'Hovenkamp, Federal Antitrust Policy 2™, 1999: “Under practically every theory about hoe mergers
can facilitate anticompetitive behavior, market concentration is relevant...if the feared result is
noncoperative oligopoly behavior of the Cournot variety, the inverse relationship between the number
of firms and anticompetitive consequenses is equally robust.” See also P.E. Areeda, H. Hovenkamp &
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J. Solow, IIA Antitrust Law 9404d1 (1995) (“...most inquiries reveal a significant relationship between
concentration and rates of return.”).
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7 4

S9MY NYINI AR NIN 19980 DIY MWNA P9 RY 712939 NN MNNYNP 9382 NPMINNH
10 02 YPY X2 DT MO IN OPID DI IN 27 1P MND DN PV MNWY .Pavn
2990w )M PSR TN SNLY NIV DOPADN D PN MNYI MYIPHY DM DIMYUNI
DY DIYPNN DN DONIND PAY PN SPIDN PN MNYI NN DN DONIND Pa
1290 9795 HY IMNVIAND YN PN DT YPI 9Y Z.NN0P MmN DINHNSY DVPININD

72520 HYW IIND DIV NYY NMIPN SPNHAY NIV ANIANY D DINON

230 HY PTIN NIOIIN 1, NHNN NPOY DY 21090 NINDD ,DINDN DN SWIR MO D) T
: DYPIDN 299 LINDN 1IN DY PPN MO NN NOYN — NV \PTID

NYUAN YW 1PN MA DR DT (LW.T — 230 YY) AT Ta”
2112 ©YOIND) D¥PAVN 9N DTV

TNVP N ORIYRD YDV MIIND PIVN MNYI YT DY MNIWNN MZNYN D) :NO XD To2
NIANND NONYN ,TD .OINN P OORNYAP YT DY MNIWNN NON DY TIY PR MOTY 1NN
DMOVNY NONYN D WYY NN OXIUND DDV MIAND Py MNYI Mndvny

1996-2000 D»WA NI >IXI0 YW DPNYNPN DY PANN NI PAY N0 MXM W XD SPNN P NN Yy nnTs
.(10.7.2001 DYND N"YT)

PIV) YODNMMIIN PIWA NPRNYY MVINN YY NTHIN IN (VIR 1I1NT) NNIDN 19 NN 1T DION DX Pa*°
(DINNNN ANMINND YTTN-TN 19IN DNNNIND DINNNDY ONPNYT PN DN PININNIY

T SY ARNIN IN NV MO SY ARKHIN NPNY 519> PIPWN NWA TP PN AN TN IRNION PHNN>
DON DIWN NT PINA YW PITY ANYRIN IT DY NDTY ININKD MIVARN MDD NONN NPNINY G 97D
DN NPV PRY DNLP ,23IND DORNKY DVPININD DN ,JD WD OMINNT MNNDN DY WIVNN NOND
INNN PRI ,OTHIND NNIAN AR NINXR NIOYH NYIN D NXIN MIN — DI D¥PNNA N2 OINND ,PIVD MNYIN

998D IPON IR DD NN ,IAYND DD NN

.17.4.2000 DYR PNOPPT NdW X
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DYPADN DX MNWIN MPAN NN Y5 5y qONI %, NNLP MNY DORNKY DIVPININD
,NINND NNN NYA-NNND NN NADN DY N DOWTN D90 NNMNI NYTHPHN MMN Y NNY
VA0 DVTN DX NITHN NY2 MO MMM

DMWY TSN MINTY RYIN 1, 1NVPIN 9272 W1APD DIPNN NI NOW 1N MMIT NON MPPUPI9
PNNN PMYYN DX VAN IMINNN MDN NN ,INNTY 7D .TIINN NITHI MINN
1770922 MVYITIN MNYIN ITIN PWINAIY MPIPOPID DY NI

“We conclude that five multiples (the major buyers—Asda,
Safeway, Sainsbury, Somerfield and Tesco), each having at
least an 8 per cent share of grocery purchases for resale from
their stores, have sufficient buyer power that 30 of the practices
identified, when carried out by any of these companies,
adversely affect the competitiveness of some of their suppliers
and distort competition in the supplier market—and in some
cases in the retail market—for the supply of groceries. We find
that these practices give rise to a second complex monopoly

situation.”!

NPYNNN NYI NDANI DY) 170720 MIPTN PIAY HRIY P2 DPNYN NPT DT DY
NIANONN NYNONY TOY DINXAN ,2OYD NTHY DMPYY (PIY MDA NPNNND 8% ¥ Piv N
IV MY MNTNI MINNA JNYNIN INY TIY NN INIYI D)IINI DN MPPUPIS SV

N9 MM

DYPNNA NP NN DIDID NOW ND IWANND DIV MNYI YA PIvn M2 2D DD YIININ
MNYI MOAPNY DIMIDYNM MMND P 1IN NN 0D MAXY PR ,NNMITL .OIRNVIDN
DIPMXIND NNN TN (DINKRD PTHN ORNIYIP OYIAPN PR IN) DOPADN 1D PN
SY DN NYNAN NI PIYD MNYI NIV DDA MIVPNNN MNIN DY MNNNN NYDHUN
SV IMYNYN NDD NYINY ,MNYI2 MINNNY NNVPN MNYIN DPRNDNYN DOVPININDN
MO NN PINY M9X »AYY NPNRN Z(MNLP MNYID DONNYY) PIVY DWTN DIOPININD

.2001 979X wTINN 11 NOPTY Mmasn

PIYN NI MNYYN WX MANY M9NY JYW DNDINN NPV 10 DIYID 9IN P X T NPNODN MR
N9NY DOYY MYATY , DD MNP JUN DI MDD 9PN MY MNYI M0, MINND NHVPN MNYIN
.PP2 WY 9 AN N NN

3! Competition Commission Report, supra note 12, §1.10.

.(4)) P92 1915 ,>VIMNTIN PIYA NDON MPDN NN DNIN I DY 32
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MNWYIY PIYN MNYI P2 MINNA NYHON NN PINNT N0 K¥PI) > 05paon 9 »PHav pvn
MNYIM DMONNXYN DOVPININDN DY DN NYNON .OPRNANYN DXOVPININDDY NNVPN
MO DY IRNIND NONX ,PIVN MY DY 5TH NN MDY apy XD, MINNNY MVPN
P2 MINNN 1D 752 2WNNNA 05N MY .MINNA PNIAYN DY IMNDI NYNS )TV PN
DMWY DYRNNYN DXOPININDN P XPNTY 21 — DOVYN P MINN NN PN MNY
51NN YOPNA HBN ,2>2N2 1VTHRVI TD TN D .TINNN MD9INKD NN NN DO N0

.29 PV DITH MM GPINN NININ DANIDINN DNPD NPVN NPNR INNNN T3

YN PIY MO MOY2 MIIN DV ,NIMT MYAHINI NN I31D OPPOYN DMWNN 1T ,)ON
N2 NP NN WX T JPINDND NMDY NIXRWYND DT JNIDT YIDIY MUY IDIND
PINNND NYONNYD 9I1Y9Y 093N DIN A0 V) DNN NIY DIWIDWI NIRNDD MY ,TD .12 NN
PINNND PIAD M D09 DXPNN MVND NIADIN MIAN DIN SVIPNITN YTHYN DN Y-y
DINNN DIV I I1VDA) NON DDA DININD ,IN1N P ,ANNIND .PIPN-"N20 VAN NYAIN2
#*AW9MIvD 51N PN AP WOT ANY DOIPRA DAINNND NN N ,NY DWOHN
VAN PIPPT2 MINNN NNIAVIN NPPOIN MY YONI DMIIN DINODN YV ,NT NDPWN NINNIND

3 AX1Y VNN NNVNMN HY IPYVA HY NN LAYNN-NPAY TY , NN NNPNY NPIAN-NMNINI

12 OMINN PN PIYY [ XIDX NP PN MIRNYIP QY2 NPMINND MITITN NN
MIND OO0NN TN DPR RID ,MMOUDDNDINIIIN NNONNA DY DNMINND DIPNY I9DN
MNP DINN AYYIN YPI DY .DMNNM D¥OD1N DINND NDNON MNDN TWND DOMYNYN
DYPNINN NDIDN YADM NITH NIJNN - NPT, NNNIDY NINNN NPIIND 1M NINN
NYNAY TAD WYN NIPN N NYIDT ,0IORY 9D .20aN NN WIDTD DINON NN Wpan —

.MINN HIMYNYN

V1999~ MINND HY NIND HY INYOWN .)

DV NN NINN) OPVNNIN DN 7P KON NINAI NN NMINNN DY NN DY INYAVN
NN YPI YY P OMINNN OMYNYN NN DDAPN (DMWY 97 DNPNNT ,DXTTINN
DOMINNDN DY NONI OINNNN DI DX NI NIMOYII NN NPVIADIN MINNN
908D DNPININ PNN DX MOYND DMNTHNNN IVIIN> DX NNAY ONIIX 1YY OPIN IUN)

NN DY 222N NYOIIN IRNIND 5INDT D GONN 1PTIN 7D AND) 232N NYIDID YIND PPNVPITY MINNI 33
21(119) DYDY DOPADN I NTHRYN NVIN DY NMIPN ND

3% See: E. Granitz, B. Klein, Monopolization by ‘Raising Rivals’ Costs’: The Standard Oil Case”, 39 J.
L. & Econ. 1 (1996).

35 See: Standard Oil Company of New Jersey v. U.S., 221 U.S. 1 (1911).
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DYIXININ DY DMMNT NPT DNIINND IO DINNND DIXIN ONIN P2 NPIONNN NNXIWY
: VIV NNIVN VIO PPIYY NN .ONINNND DIPN NATPA PINNIN 191 I NINN

“broadly speaking, the objective in defining the relevant market is
to draw the boundary between those products and services that
compete with each other to some substantial degree and those who

do not.”*¢

1272 NOVIN 21272 ,3000 9IY HWHDD N2 MDA N IPDON NINNND NOSN

DN NPT DN, PNNNDY DINKIM PVIATIN PIYN DINVN DY NPy
NN NDNA NN AN JH 0N DMWY DINY ,DMHNN DININ
2 PYND ,0Na NVOYM NPNIN NN - MNXID PIXY - MNXID M
9N ,AYYND NN HITN AN )0 DY DTN IXINT NVDVN NPIIDIN
DPOWN NP DY NN NN PY DY INITHN ,TI90 .0INNN

n.0m»a DINNNN

DIYT IN DX ND ININD DMINN DY NPIOND 9PN DYON MINNY DXVWPIANN YV DPYN
NN 9272 DT ANIN ISV NN OYPIAN DY OMINIPYD PRI (D)30NNN DY NOND
PV MO MTNNN MYY NE» NHHN D MM N, ENDHa NMNNL NPIIND MDD
NPYY N PV MINNN AN IR INY> NHNN YD MOON X LOPINY IX) PVDNNMN
9955 ,9595  .0MYNYN 19N NI MY PINY IR) MINN ONND INPIIN N NNNIT
SV IPPO NMNANDNN NDTY 1D — I DI NPODONN YD1 NVNN VPN DY 918NN DPHNY
MIPIA0D IWUNI PN MIYN I .O0NDNN DY MIPIAN PO INYINOY NPMINNN NNOD
MYN "7 ,0MODYN DXLDN DY DNPNA D) 2NN ,NON NPMINN NNOD DY \NNNNN
.Y (Barriers to Entry) 105 5900 YW 001D (31210 )VDNNNIIN) PIYH NN DUNRID

MY DM DOVDN NIVYWY MYITN 2PNN PVIAIN PIVN MTIN PHION NNNNN Y1)
NDVLITVON YTTY DINNNPM ,DMIVINNN DY NOND ,)DINN MPY [, DPHONNN DN ANIN
.D2598Y NOND DOMYNN DN DY MAMINNDT OMPNT NPT — G0N ;NP NN
MY TN HINNND DOWPIANN DITTNN MIINY 712yN DX NPYTIa 1 THN ,0°12TH ©0Ia

36 Antitrust Law Developments (Fourth), Section of Antitrust — American Bar Association, Vol I, p.493
5120 779 13793 SYRYPN NIKHIN PIPYY IPY 1999 — NN /) DIPOYN ©9ANNN Y NN 2247/95 N1y

ANIN XY — TPYNNN NYYNY NIN DI NPADNI NPINY NNX MY»Y DINDN MY Y¥ NON T 70 >°
NN NMN INNN NPADNI YODINNNN PIY NID NV NHINNDT MY1N NPN 272 ,NPNDD NN, NNTPIN
VP NN DIMNRND NI IY DTN IO PON XI1AMD PIYn NNXNI : PIY ININD NPHAYT NI Y Yy NPNOY
190 YW MYPYN NPYYN-I 17¥a Y Y DORIN NN NN INT = NN NYIXR DIVAND PV MO HY
104 TNY ) 719 ,98IWII TN DY NOYO HY AR-IN DIND T NINSIND 7DMPOYN DYNN ,N7¥a
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DYTTNN MIXINY DPPYNN DN HYW NPNIND MAD DYDY MDVLIIVIN PN 1OINN
7 3y

N9 NINNNN NNV S9MINNINN PIVH NITHN-Y AN PIY HIHN : DOOVDN NV N NP TID
ONNHNN MYMY INDY NPMINNNT DTN 19NN 292, NVNN INND ,NTINYNY MDVITVINN
NN Y TN I3 T2 )NV NPMINND NI NOMNNY - IN MDLITVIRN | MLYNIY 53D

A2 TNNND WD) IHIPMINNA TPMYNYN NYNAS A0 wwn DIPN

NN PIV TN 1

2T ,NA0N NPOONNN INDN XN OVIMNDT XN PIY DY PNIDIAY DINMND 210991 1NN

%0 5915 IXIY NNBY NI DI¥ YW DNIFN DNN

NN OSOMDIN PV ,NT INAND ONNNA
PV D1PND) LPININD  NMYNNPNI NOHDN DI MDDV TORIWYHDP NN

I¥PA Y 5Y TINYR .TPIYON TP Y9N0 wpann pivn Sv m oon Y (resupamason

,DYINN NI OINNYNIP DN YINT 13D OMIND JOIND NNYN NIPY 19I8D DOWONN DXVPININD
DLPININDA NPONY DM¥HN DOVAY ,DINN 2. MNNNND NPNA N NN NPVN NI
SV 2NN NN DX DXNONN DPNX WX POY NI X ,DINX POY dN22 G 10010 DMWY
NYOIY 1720 NAPN YD 1PINY PR CDNN 192N LPININDA NPIND DITMYN DMINN
(One-Stop Shopping) 7TNN X NNN NI DY MNNM )MNNN NN NYNNN NDID NPT MININ
N2WN 9T MPON NLYA DXVPININDN NN DNMIRNN 1D .DOVPININDI P NP
10 Syn 2179) 51T MO0 MINNY ; N2IDN NI PNIN MININ DY INON NYPA ;971 800 Yy

N(nRNR)A!

OMNN OPN PIT NANNNY MTINEN NPNINY OONNIY DXVPI1A NN NPNN ,DIPOVP
NN NV NN DY NIRDNY NANT NYP DXWONN DPNX DN 1OV ,DO0PININDY MIN) PoNN
DN DY NAPNM INNNN YN PIN DX TIND N2 WNIN NN 29D . NPPOVINIVI
72NN NVY NX DX DPNR G DON POYN ON NI THX ) DNN DD DMINNPN DMWY

.DN2 0’37201 D27 DXVPININD YN D277 NPINN NMVIPNI NN DI THIN

MDOLIIVINR NN ATYN . PAINNN X NPHM ¥ MPONY XX2ND P 299NN NN YW NVITOIN 93 1Ty
D00 NPOI MMNNNN MITHNND NN OMYY NN NIY NINPIIN ,IYNNT AN NN D TH9N0 MNP

095200 DY NININN 2247/95 N7Y 1 D) INT 647 (6)20 INND DT ,17/¥2 PIVIP /3 1993 269/97 (N'N) o™
(2991 Y oY) 213 (5)2) 179 13793 HHIRIPN NN PHYY 29INY 1991 NANN /) BPOY

MO, DYVPN N9DN DPOP Mt P Tna : (Differentiated Products) ©5T1an 0%M PIwa Paxnn m pw *!
95 TIN2 ONYPNYN P2 NYPINNN ;7TINN INHND DXVPININDI DIVIN DOVPININD ,0MONPY DXVPININD
MDY NI YOPHN INNN DTN DIIIXY YD XD DXNYY .DMY DIYVPNA DMINNDN DNPNY PIAY 1IN NYITY YOPN
P2 NMYIYNI NP NVPHINN NP, NPTIND MNWIN IIN T80 1 9P 595 M2 1T PN LTI 08y

DPTIN JPIRY MDY MDY NONR MINYY

2191 TIORN Y1 NN, 00 T ¥
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(191 MNP OINN PR APNN 0PI ,NONND I2TY RPN PID) MNHKAN NPHN
™M297Y PINY MONDN PN 1O9) ,DO0PININD TWNND DN HYW TNV DIMEN NS MPSN
Y1979 DX DN DMIN NN PN SIS PN 9D NN MMPYN

AN NI PR TN ,NIOND NPNNIAY N 2N DI NN DN DXMNN DOPNVYD
VYN M NI .DPNYN NN D190 DPX RITP P DY D17 DIND .DXVPININDID
DY21I0N NN MMPN : LPININDN ONRIAY NNTN TPNIPN TN NN NN IPON NN
;7N DY DXPNIN YN NYNT DI P IXNYNM ,INY NOITI MANN ,INY DOOYN
$INY M2 N DPOWN NPDY VIDNT MDY .MINT I9DN N9 DY DONYY 1011 197N
DYINNNN OMININN HHI NN RXINN ,VPININD YIID NYXINT MNNN NX D0N DIPNYN

* NNN N9IPA DIYWNN NN 1IN TN G732

DX NPIMNLVP DY 2N PN VIO NYIDN
Y AOMINN .OPINIMD INNY MPYL THPNI 109D D910 NN NN TN POy M3
PION I DX YIDTD PIVIR 12TV DI ,00DTYN DNIIN — PHND NN DY NODIIN
D9 NN YOI 19NN DY 10N NTIPIN 2T TIY OMP LTIV PP LTNN TVIND PINY NDIDNM
P TAN D5 991970 POY N2 INK YIDNN AT IR TIOND 1N T2, TN POY 122 DI DMIN
MY ,POY-11 Y52 DIYWNY N2 NTNYN PIT,POYN-1NI0 TN DO NYOIN 1T ,00I8101N

(PN DIN-IP N 1Y INVINN OMPOYN OIDNN DY NNNNN TI DY THY .MIDN

,DOPODN MDY 1Y 11 DNDISN NV SPY 11 MTINN PIdYN Mnvy”
NIDN NN MPSN OPININDI NPNN P IRIYHIPN PN PIVY MMNY INUD
TN M MMIAND L, NNX ) NP DNN DOMPYM DAININD PN

JORNNY
T2 ,TAN DIPHA MDD WD .DOTIN DN PIPYN MNWIL NPIPN MIMOND
21223 IIN ,PINN PND 99 5Y 10 — PRMIP 2PN NN 12 YN 91D 198NV
9 Yy DMOYNN NDM9 DNY ,DWTIN NNOY INIUNL DX — TP DONIY
NN DPINK DIDION DI MNWYIN YW MPIND SY8IN L9001 .1 NNPN
NYIZ DN JPIMNY T2 9y DM POINNYIN QYN M) 1272 SMIPOn

7.0°MN9N DPNYI IN NPINOYN MPIDN XY I8 NINNN NDIAPN PY
44

Cluster ) N2PR PV SV INDPP MIVAN 5Y 9291 MY ITHRY 7771270 MNIND DOPOYN DI9NN 1T
DNPODN TN DMV IN DI 1900 YV TN DIPNI ,N¥PN 102 TPmnn (Market
NION) PHNY SMYNRYN NIN DIVN YNPNI DNPIDNI WY IN D8N Yy NOYTY \1IPna
YPNWI LOVNT XN 1IN T2 .NYNI KYPI) DININN IN DMPWYN NPOON RPN ,NMHYa

.DYMINAN DXPNYA NYIIIN DIOTH NNMINN NNV NN MNWYIL IMIPN TPNN D 9D 110 Y95 s

D»PDY D92IN 1995 13792 (1988) PIVADIN NYN NP2 TPAMY DTN PAY DIN-1P :DININA WD NN+
.3001305
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— 1 NVYNN 2Y2W PIYN DI D VLAYNN NI WAP T IPIND ¥ MNP >TPY 1N Xapn
MPON DINN HHIN NIN YT ORNNYY — VPININD MYXNNI DY P SN NN
AN NAPN PNY DTN IR AN NN 12 YR DOPDYN 09NN T .pinn

* 392¥ 11N NIPANNN PIYN NITIN T ¥ NIN 7172 DXOPININDA NN 3NN

DYOPINIDD DMNNAN DNPINDNI DNV ,NT OTINMA DX PIN NPNN NYPIAD OITTNN 9N
DONN DD NNPN INIXIVIFA DTN DINDN V1IN MIN0N ,OWND 7D .OMINNNI DIINN
NNLPN MNYIN IND MDYAD DI MNYI MDD YON»NN 1PMIADY MPN-NN
DINN POY SN2 IN MDNONY 595 H10NMNN KXY TR ,NINIY DPRNDNYN DXOPININDN MDY
NN PIND MINKD PIPYN MNYI WPIANIVI ,NNITA .OPININD DY DIMINN DYl DINY
1Y 1998 KD TN, DMONNANYN DXVPININDN NNY MINND MANYIN 29D NR MY JPINNN
MNT NN PYA OOYHN DIIINT DINRIT N2 TITN RIAR ST .0PIDIDID 1INY THN POY N*a

¥ A% PNV PTHINY MR TN T29) YPWN N 22375 NONMN NPPOIN DIPINNIN

23N DIRPIIINT NMINND 1T DX 1 PPN TINORD DY MINNN T HN ) PONNNWN VN
LDMNN PV ONNWVHP PR DOVPININD P2 NM1NIAND PIY MITHIN INDON NOND NON D
Y NNDN NYP DX1D1NN POY ONA DDV TD VIPI TN GN PIVN DNNI 27NINA ,DOY0 NNIND
(11 930 -9) 1137 Y37 10,000 HY N9 DALY WX N9 PN 1NN
,DINK PNV ONNYNAP PV 51930 ¥ DXOPININDN DY TN 3,17 INMNI NDND DITINN

Mmyvy Nanna

DRPIIIND VOVYNN-NO] VAP

"The Court is not persuaded that the relevant product market in this
case contains food purchases from the broad range of outlets
contended by defendants, nor that grocery shoppers seriously
consider, for example, gasoline service stations or department
stores as competing sources with supermarkets for their grocery

needs. Even if convenience stores competitively price a few food

* United States v. Philadelphia National Bank, 374 U.S. 321, 362 (1963).
* California v. American Stores Co., 697 F. Supp. 1125 (C.D. Calif., 1988) (American Stores).

4.2.5 PYD 3002729 ©POY 09230 1999 191K NP — POIN NNAP : MNY AR MTnn Y

DN27¥N NATYM PHNY MMIMNY 993 A% 99 >2)Y NN PR TNN 1 DNN NYaI1 191 Yw nmawn *
VI 27NV HI5 09N TN PIY DIWND DMININN XIPN NN IR ¥ NN NNDY 75 ,0°NIN X2PN1a NYdD
MY TN I MIVAN NN IPRY POY M2, TNN ) INN NYIIIN MDWN NDTY N2 P 1IN NONd

SOMZI-HNTAY M2 MY YD) D27 DN

DPPOD YV ,PIWA MYION MAIN YW DXINDNT DMINA ,TXINNN NPT IN PIY TN %19 nmnvann ¥
Commission notice on the :5wn5 Mwn  SVMSIN PIYN NPNNT NIWN PRI ONNN ,OIPMIMPN
definition of the relevant market for the purposes of Community competition law, [1997] OJ C 372

MMYN IMrLINNN MYN Y5 .(hereinafter: Notice on the definition of the relevant market)
N2 DININ DY DILVPN NNIYNN MNVLIND) RVANNND DTRN YWY DXOIVINN 197 INN P2 NYIAPIN ,DMNNI
T TRONNY 953) THDNN DY INIIY MDDI 2971 (DIVINT TN NI NMIRVINND DM MPHND NN
IYYY MIVARD NMAN TIN N ,0MPDY D221 T2 NOPAN PT TNY DY MAMYNI 57N DOPOYN ToNNa ROV

LOMPNK NNAN T ,9¥2 MINNN NN 12 VIDOY

3% American Stores, supra note 32, at 1129.
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items, such as bread and milk, in direct competition with
supermarkets, such is not sufficient to justify inclusion of all retail
grocery sales from whatever outlet in the relevant product market

in this case.”

MNYIA 01501 DMINNN JI PN )N D) MIDNN MINK NPNN D DTV ,MINK DN
Y13 P90 DPMYNYN DX NANN NI NINN MIMAND 1OV NINNND ININ NOINN NON
YOINDIN AINININ PIY I PPN TINND YIAP ,NNITA VIO PIY IMNKA NN NN DOND
97215 ,0P9999Y91 DI9NIN NYIDN XN DOWDN) DMV NI NI DD HY NPION NN

;XN NYAP I MNIX NPYTINA 2. PYT NNNNI NPNM DPOVP ,MNHBNKD NPHNN

“A common characteristic of these products [food, drink, tobacco
and non-food household consumables — D.S.] is that they all
form part of a ‘basket of daily consumer goods’ that consumers

expect to find in a supermarket environment...””’

,PIY NPNN) DXVPININND DMV DOYLPNI ,NT PV TN ,NPNIN G TPNPNRN MM
DXVPININDY DYDYAPNN) DXVPININDI (DNRIWID DIDINN DXVPININDY NIPYD MD*APNN
(1Y IV PV NITHIN POV DNTHY 291D KD MNP0 INPRD MM .(ORIYI DONPYN

“The Commission has traditionally considered that there is a
separate market in food retailing which includes all retailers
offering a more or less diversified range of food and non-food
products satisfying daily consumers’ needs for households. This
activity is mainly carried out by retail outlets of different
characteristics and size (in particular supermarkets and
hypermarkets), and is different from the retail activity carried out
by other retailers such as specialized outlets, service stations and
others. The types of retailers acting in this market can be
differentiated in various segments, mainly supermarkets,
hypermarkets and discount chains. These different segments have
to be examined in each situation by taking into account different

factors, such as the dimension of the outlets, their accessibility to

SHd.
52 Case IV/M.784 Kesko/Tuko, [1997] OJ L110, p. 53.
53 4.
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the consumer (parking facilities, parallel services etc.); the range

and availability of the different products etc.”*

*¢ OECD -n 1IN Y¥ DA NI *°,1%0572 YW MAINNN MY DX W0 MINYT NMPONY

MYSNNI NN SN PN DY TPXNIYNIP NN NN OVIMNMDIN ININD DIV 12T DY 1D
1A TAN DD 519 12 YOPNN ,NPMINDN MYOVYNN NN ,NAYN NPY» Q0N .DPININD
P2 NYHONNN YD 792 AWNNNL , (1) DT DOVPININD ,LNINPDYT) PV OIPNYN
PV INN DY DINN DOYLPNI DMINNN DNIPNYD DIV IV NOYTY YOPN YD TIina DOPNYN

299MNININ PIVA NITD 2

D10y N2 PPSMINNDN PMINNN N220N NN OINND NN I9IMND DIV NITHN DY NNILVH
IPIVND IN NN NXAND (PYINNN DY HY NHMNN IN HID TN : DINK DMIPNAY) NHHN
,DMOIIVIRN NPAORN MNPN D53 NIPXY NPXIDA 1TH DT DY NPy .pw MO HY

:VNY OITINN OOV 12 Y0IPNPN NIND 1DIXD DIPNIIN NN DITTNN DINRY

“the area of effective competition ...in which the seller operates,

and to which the purchaser can practicably turn for supplies™’

DY DNYIDN DNXI :NA0N NPHOINNN RIN IINNNT PIYN M) DINYNY 115991 NN
NNNT NIN IN NNT AN DY PIDY NMNAD NDND DITINN DOPOIW INPIONIY NI NN
IV YPNNY 72Y0 DOV NN XIYI PYURIN AN DY 1NN OX ,NINY TPMIND NP
SV DMOMIND DIDIDT TN P2 ,DOYDID MINNDNN DIV NITHIND NY NN OMIND
PN NN PYA MO NN DDA NOAN 5O0MYIN ININDN PIva MWD
DY DIPOYY DWVIPEXA NVON YV DAPNY NPT O A%INY YIP>aN 79NN ;399NN

(D»19) D»9Y5 ,0PMAIMN ,0°NVMNT) NI PHON ;DXPNN NMYYY NANND NN MNI

> Case Comp/M.2161 Ahold/Superdiplo (decision from Oct. 23, 2000), para. 9.
>> Competition Commission Report, supra note 12, §2.53.

%6 OECD, Buyer Power of Multiproduct Retailers (1998) §5.6.2.

37 United States v. Philadelphia Nat’l Bank, 374 U.S. 321,359 (1963).
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61 Compare: Notice on the definition of the relevant market, supra note 35, at Section III; Merger
Guidelines, supranote 11, §1.2.

62 See, e.g., Competition Commission Report, supra note 12, §2.47, 2.53; The Grand union Company,
102 F.T.C 812, at p. 8045; Case IV/M.320 — Ahold/Jeronimo Martins/Inovacao (decision from
19.4.1993), para. 17 (hereinafter: Ahold/Jeronimo).
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D27 DXAYIN 73 1NN 23INA PNINIVN X2IW» YIVIN DY OPNIYIID 120NNV NN .INPON M0 DN DNN
MNIN IO XY ,I1ON .WINDIY DIWIY DN 1A 2TI0 NYNN PN DY RN 25N ,10707 TN DXTY PIDIVN d2Iw»3a
™M NYY 7O DT 0N 12 DIPHN I3 D) RON ,DIDINN DY DIPINND DIPNHD P K VAU 599NN PIv D
TTHHAN NN NMIDN NIV POT MIND PIY DY NIN PIY NITHIN ¥ YaAP IUNI 27NN DMNYIYD 0VIWNIN
NK DIPNA POT WIDY 1D 1991 DD XINKD YTAY NYN 2AVINND 40% 1Y DIPN TN NN PIY NN N
DVPININDN Y 1Y ¥ NN ,NMTa Bathke v. Caseys General Stores, 64 F.3d 340 (8" Cir., 1995)
YD) ,19 5Y DI MINIY DOVPININDN N NNAY NNV HNIN YIVIN DMYY ,DIPNN NN NPT NN
YT HY IND AINN NMOND NDIY NI 1T NOONNN D ,PINN .PIVND NITIN PNIDIVN YW DX 91930 i
NMYOYNL MIAVNNNN ORI NHTH NLY TIN2 MINN NN DY AR DM NN )OIV ,0»POYN DD1NN
DTN 22N HY MUY MY INTHY P NI TNTAY P — IPTNHN SNVYO NINHY DNVYO MYINN
5S¢ Y9550 MNNN AR NN TNSN YD NIAPNNND — NN PON IN HNIY NOTH NYITI DY NYOVNN NIV

LDYINIYIN DPPOYN DITANN T HY NIN NOINNA MMM NPNY,NPOYN

LAY PAIN ORNYNP YN NYIDI DIWATIN 1) PYTN 0T MSY MNTI )18 9y NPy My on pnann)
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6> See: Competition Commission Report, supra note 12, §2.42: “The main form of transport used by
respondents to travel to their usual store is the car (75 per cent), followed by walking (15 per cent) and
the bus (10 per cent)...”
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“The average travel time to the store they visited most
frequently was 10 minutes or less in the case of 65 per cent of
the respondents, while 91 per cent took 20 minutes or less to
travel to their usual store. A further 7 per cent spent on

average 21 to 30 minutes traveling to their usual store.”®’

29 IR NNRD NN NPVIAN MINNN MY DY NMIPON

“We conclude that the relevant economic market for the
purposes of our investigation is the market for one-stop grocery
shopping... Shopping patterns are essentially local, most
consumers traveling no more than 10 minutes to the
supermarket in urban areas and no more than 15 minutes in
non-urban areas. The geographic extent of the market broadly
corresponds to local catchment areas but may be somewhat
wider, depending on the degree of overlap of such

68
catchments.”

30 -9 10 P2 ¥ 7PMVLYNN NYOIN INT NNV TWRD ,NNYT MPDND NPIN TIAYPNN MM
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PIV DY WIANH MDY NN SMINDN PIVI NITIND 2T )PIVAIPI NYDIN AT NN
oYpwNn CONMINY NIVN NNT XA T9,PYN WK, )NIWD TN ,NNPN NND NN 99191 YN

NN NTPHN NHX NY NRYN ,DVPININDN PIY OPARND NX PRWY NIPNY ,mY>Aa0 MInnn mea
ONT . DYTN DD NPPN NPXTI DNPNIT MNYIN MYHNYHN N2 DPNN DNX NY D) ,pvn nrHnd
MPAXY DNNNA ,ANT NI NI My MV .Competition Commission Report, supra note 12, §2.43.

.D>907 DN OIYIION

57 Competition Commission Report, supra note 12, §2.42.
% 1d., §2.53.

IINI IAPRN MDXIN YW MmIon modnna .Ahold/Jeronimo, supra note 47, at para. 17 :5wnd N 69
MNYI P2 NN PN I2ITH DMIPHN DMND IXIN 7PN DIVPININD P2 MDA S0INDT Y9N PIVY 1ON» D
NMYIP MNVINY G ,0¥2 .NOTH NMIND 719D YD 2 DITAN PN NYI DI 1 PNN TWURD ,DO0PININD SV
N20N .MPH NN OY TTINNNY TN DY NT 1NHNN MVDY 90N SN XY ,NYI-NN Y51 DMININY DPNN
DOXVPININDN PIY DX PTHIND NI N 7PN XY ,253N N8N 12 NN TINNN DY OPMIPHN DIXININHDN NN 1§

ININ PIVD
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“The supreme court announced in [United States v.
Philadelphia National Bank], that a merger which significantly
increases the share and concentration of firms in the relevant

market is “so inherently likely to lessen competition” that it

9197 IR D WIV NPNY TN PNNOPN NIPRI - OMINDN MNNN DY (NN HIAPNN DN) INPHX NYaWnI)
NPIVPITS MDD MPHBNHN MYIT MINOP DN PNND Ypan Nt DyLNI X93550 MWD NPNN MINNNY
IPNTNOV NPNRYN :OININI NN NYIR 9373 DMPOY 002N Y NNNND HVINN INT .NYVION NNIN

(9999 Y 1 19ND) 3001328 ©MPOY DY9ANN 1998 15782 PNVIAN 19913 TYIN-INN 177¥a (1971) )1

80 Merger Guidelines, supra note 11, §1.51.
81
Id.
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must be considered presumptively invalid and enjoined in the

absence of clear evidence to the contrary.”™

Cardinal Health nwn92 vavnn m>a yap ,Philadelphia National Bank na5n Sy qnnona
2N9 MITINN DIPOITEN 9TV NN IXIPY NI NN DNIVP PIY ONMI D

“Specifically, the Court [in Philadelphia National Bank — D.S.]
held that a post-merger share of 30% or more could establish a
prima facie case of the lack of competition... Subsequent cases
have lowered the presumption somewhat to even 25% or less...
In addition to market share, the level of concentration in the
relevant market is the other factor to be considered under
[Philadelphia National Bank]... the courts turn to the
Guidelines for assistance and over the years have come to
accept the HHI as the most prominent and accurate method of

measuring market concentration.”®’
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%2 Federal Trade Commission v. Cardinal Health, Inc., 12 F. Supp.2d 34, 52 (Cardinal Health).
8 1d., at p. 52-53.

¥ J.D. Simpson, D. Hosken, Are Retailing Mergers Anticompetitive? An Event Study Analysis
(January 1998).
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“These results offer some limited evidence that retailing
mergers that lead to large increases in concentration in already
concentrated markets may lessen competition and lead to
higher product prices... mergers in relatively unconcentrated

markets do not harm competition.”™
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1d., at p. 30-31.
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DV INDD NYIN — NN )P MNIND NPIINNN MYNN DY YINNX 19N INNRD 0PN
TNIND DOLVLPININDN PV DY DNNN YOPNI 2IND GO IRNSY NINNND 5INDN NN
NANYNA INDNN PV NNNXIND DHRMNND YYND DY TOMynwn AYTHM  O0Iadn

.37 My Y9 nann poy

650 mya ,ow 7
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PN MPINI ONPP ONNNY PNM OV 13D NNOPN PN MNYI YW NPV
% DOPININD MY¥NNI

P2IVY ND251 MoN 6

.DVPININDN PV PIYN MNYI DY 1M PINNN T3 KD 2D NOYN NDNON MION N1NA
D>772910) OOWTN DINNN DY DNDD DY DOWUPN ,NT IV DY PINANNDD DOYANN NN 290N
LDMNNISY DXOPININD WYY MIVP MNYI DY 71V JPONA D1 1) DY

NANT NP ND) JPTAY NMIPN N YWA .NDON NN NNNY MY )TN ,PIyn MNwA
N DINNA D190 DYPAD OPYN ,0XPoDN Y 10 MAIYPRN Y(Mvdnn mapya osynnd

70 DYRNNYN DXVPININDM NILPN MNWIN 29 YY NVY NN D99 DININI

" YN
NPHIM MINNN M2 .7 0MVPN DMINNNN YW NPDNN IMIYN NN TRND IP»Y N9DY
(Raising Rivals' Costs) DINNNN DY NPONN NMDYN NRYN DY 1T NP0V D90 MININY
2YTINY NN DY MINNNY MNWIN DY DNVPN DXINNNN DY NYPN ,DPIIN DITON NIYNNNI
NP, T TRPNA Z.OOWTN DINNN YW DN DY NN N9 ,0NYYW PIvn NYS NN

AP TAY NN NN YPIAND TIND TY YRS 2D 1YY, INDMI9 MNYIN DY PIvn MIRNN

MY MY DLPININDY DIRNND DIPMI NNOXN NN 170D PPVINN NN NDMND ODN
DNLYA DMMARNN NONR DIANID 1OV ,ITINN YOPNI THPNI NNN NPYIAN .DNOYIN DN
DIPN NN DIIMIND .DMTIIN NYNN YPXY MDA ,0°2WOD XINN OMIPMI) NPON DI THN
NYOIN T TIRD NINNY) DIYN 1D 27 XY PNINI NPNY DMDN YY ,qoNa1  .0NPPY
MNX Y51 OTNYN OXNLYWN TN (DNYY NPDLPIVRI HPMYNYN YN II1T ,0MON
DONNN MY MVYNL OOYP NNNX KXY DIIYP ,DINNN INN ININ ON 4RI 271N 95D NTNN
YOIMTIN PAMINNN PIVA TN P2 ,DMP MO SVIP INIYIND) DIPHI VPININD NNPPNY
POY PV PUND NYRY 12 ,(0INDN 12N DY POINNN DY) 2IND TINDN NIND VY93
Y INND PP NNINI NNN MND HDINWN DY PRNPDIT MINID ) N3 OWVIPD MDINSPITIN

NN NRPND YITIN XN YINIWY NUOIR PDY 5P DIV DIIN 1997

: PV MINNN MY D) NTHRY DIPRNN DXINNA NONNN I YN XTINNN SVIPN DY

DPT DNNN ININDVY N7 MDWN DNYN 9NN YI1IN 73 NI J9IND NI 19IYW DPNNON D¥INONN 0
TURN2 VN TIY DT

230 DY NRIND 2NN NIY OB JPTON D AN 1IN NYXI1Y 1N JPNOPPTY Mna mnd ¥
(9 DYDY DIPODN DI NTNIYNI NYWIN Y NPN NI AR HITN

55 11 P91 5299 \NON»NN MYaNN NYIYENIN oY *

AURN MR NYITINIWR DV NPOY NIY NP NI NI NYNY DM XN T292 NINT 729 NonT”'
SY NMDYN NTNNN Y DY MIADINND MYNIYN P2 YIANN MW ,MIVPN IYID NODN MSYY NIPY NOYTI NwIa
VP NYIAY PIY DY PAORIYRD YOOI NNIANT AMYY Y DY NDDIIN NP PYINNY T2 NN 1T IINT

VYD 19999 PAY N7¥A PHODYD NPV LIRIININ PIY NDRY MTINA 12 1NN HVINA :Swnd N7
(IEL yy :19n9) 5.2 979 ,(11.8.99 D11 NVUONN) K783 (INRIY) DYDY 27¥a MIPWYN LOYD YN ,N7Ya
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“In a situation where land and sites are scarce, incumbents
with the largest share of the grocery market are likely to be
most favourably placed to defend their position against new

93
entrants.”

M2aPNY 090N DINXIND — DPYD MININY DIDNN D 1PV ,PIVD NDDN MNONN NIRNIND
PLINDIN PTIMNNN PIVA DOVPININD HY NI DIPIIN MYPI DOPIDN IO PV MNYH
PN MNYI DY PV NIDI PMYNRYHD MPINNND XXAND 7171 210 NP YNN DI IDON
ND55 MHIINDNN NN NN MIDN DIPLVPN 9 1N .PIYVI NHNIND NNMNNY MIINDN
T9 DAYV NI DIPINN NMYA TNPHNI NDIN 12 ,5MNN yUPNY VY93 ,DXVWTN DINNN

AND 92T I OIMND PIYA HHINN YOPNI

NHNINN HNNINNYT WYND DN SIIPNWYN 19IND 910 NND PMINHN DYI9N .7
2va

ININND INMNNY NND D N AV SHINN YOPHNRN VIV DVPININDN PV
DNNINN NRMNND MY APNY PIYY DININN DINARN 90N DINOP 1 (PVDNNPIN)
DYMYNYN DNPNY DY JOP 190N PIYI NN NPIDM ,PIYY DAY N MIDN : DN
MPTN SYY DM YPNN MOPY DY DM NN ,DN0P MMPY DY D11 9901 02
DNPNYN P2 OOPNOVDMN DINNP DIYP ,PIVA YOI YIPAN M ,PIva MINPOYN

. pwa oromynwnn

D-99W) 9NN MAN ,MYXNN MNWIN AW 9y DINN Y9 1ININY NN SHoN
DNLP DMNNN DY PMYNVYNN DNITY NN DXVWTN DINNND DY TIMYNYN NI M0
DMO2 PN — DN D27 ,0N0VP N2 PPYN DIN DOVPININDN NMPOY NP DM
PV ,NMA NPR OMINNND NNNIND INX APYND MDY .DNXIND NNNINN D105 5I1yad
DIPIV2 VIOVUN DIPNY ,(ANTIN NDKD IMDI) 19I8D DNNNN DXPNHD PNOND NP

% Competition Commission Report, supra note 12, §2.207.

STINTN TPTTN NPNA HY ODNINPLIN NHIMNN NIN Y0P WNAN DNONT KPNT 1T PR — P1n
981 5Y 12D Y TPDONNR MINNH DXINNNN WIN NS DN DXIAND Y¥a DMINNN DYINK PIVA 7D WYNN

In the matter of the B.F. Goodrich Company, 110 F.T.C. 207, at ;6 p13,72 nayn ¥ IEL poy 81
p. 9804; Merger Guidelines, supra note 11, at §2.1; Re The Concentration between Airtours plc and
First Choice plc, [2000] 5 C.M.L.R. 494, 521; Gencor Limited v. E.C. Commission, [1999] 4 C.M.L.R.

971, 1052-1069 (hereinafter: Gencor).

(@3 P19 ,9ow5 w
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SV MDOYON POIN NOINND DNNN T2T ,N PIYN .7V DINNNN ONIM S PNN NP> Tad
199N DY HTINA NDIYI GNYD DNINDI) NOTHND 19D Piva OIpNYN

IMNI MINN-IN PANND MYV INMVI DY DXTHDNN PIVN DY NONR DIDDI DIMINNY IIYN
MNYI PNV PIAD DINDN 1IN P2 OPNVD DN DIV YNNIV 190N DININP ,0MPN
NN ,DXDVINNIPN N2 NDWHN NOY NPH 0DV X IPY VPININIP — MINKN
NN P L(OPINIANOPD MY NOY DT IUNR) PN NN P ,DINON NN NNX IP INNY
PN N2) 19985 9aYNa NAMYNN MYYAN NN NNNY 1N NN dNDIY Pa  .DOWVYD
NDN PP LPININDA NOMYNN MPYAN (20% VPININIPY 80% SINDN WNMIN
;19N D20 DXOMWN 11IP ONN DY DNPP DX 1N ,(DXHW1 NN P DININ N1 NaMWUN)
901N NOWAN YNIPY DY 108D AN DDWI 9IN P ,VPINIANIP ,0INON NN
7 132 17 MAINDND MNWIN YV PANNN IR PRI ,DINNA DYYTHIN DIPAYN VIWND 1I0¥NI

DPNN NN DD NIN D NOYN ,ONIVHNI IND TV ND IUN DINDN WD 0NN Y
NI PIYA OIDININ TTHN YN ,DDINVN DY MDD NN NN YNVY GPPNY WINY NTHNN
78 9190 Y190 YV IMYWAL NY AT DO HDIMWN HXN MINAIY MM SNOY 4N
ININNKD NND THINIRD NN DITHN OWHOUN PNV VPN AROPN NI D NTYY 12V8NI
VIS DMIMPNRN L,DININ NI DOIMWUN DY NONN NN DYDY NMDOYI Y9 DI
MODNNPIIN NNMNNY MIANDNN NN ODYN ,DXINRND DPPNVN I 92 Y92 710N
OIND NN DTN NOON PIYN MIMAND 1) DY .IPDONN MIND 99N ,NNNINNIY DINONDY
DNIVN IODN NN APLPN  DNNYRNN NPV UPIWA IPNIIN NN OMYNYN
59 NY ION .PIVA INNIND NNNIND DY NNPPY YYNN DX DY TN AWNNND ¥ DNNMNNAY
IPOIN NPN DD DY DN N3 NV NN NITINN DY DXPN OINNND 190N DY MLVPN
NN DIMNNIT DMPNN DN DININA MININ NNPOIN NIXPN DINNNN 190N NILVPN ,072

: DTIOM NN NYPIN — PNAM

“...particularly in the case of a duopoly, a large market share is,

in the absence of evidence to the contrary, likewise a strong

indication of a collective dominant position.”'*

DPPOY 09N 1997 NN NINN IAINN 15213 1TONY PTH N2 NMYINHD MV 1N N Yy nvsnna ¥
YNNY QR DINYDY POLPNY NN DMPOY DX P2 GMWN YMINN DIVINY : ¥IP) (13.5.1997 DY NVINN) 3001385
95% DAPPNV , 09555 DIDIVIN DNYY PIAY D12 DIPYIND DN MY 35 1PIX DY MIXY PN .07 MINN
PN 12 IDIND IMND ,DINN DDV MMINNA N3 DT HIIND ,IANNA THPMYAYN NXIAP 95 NPNNIY ONMINYY
7,795 ©»159D DXAMYN DYPOY DN IPIN NINON NI NT DINNN

MITPAN 977 Y235 MNNWAN KA1 ,1.5.2001 OPNY 17.4.2001 DPH PNVPPT MY NPV SwnY N7 7
MND MINNY NOVPYTIN — DM DIVNI DXIPIN

-5 PIVA TN YNV W IPEN NN MR 2,561 9w 1m1Y P 639 -2 HHI 710 199y : (6)3 9 A
NDD NYIN YT-DY DN YOPNI MINNN DINHNYY ,61.86% -9 DTN DIPNYN NV DY OPOSNY 40.53%
ANPAOIMYNYN YININIVID NINNN 1INV ,9INDN MDD DY NINNDNY

1% Gencor, supra note 72, at p. 1055.
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LT0N P2 5010 KXY NN PV NHPXIND NNNINN OPPY PI0 WYN DMP NHNN 29 11D
DY NYIVY DNDN DNNNY PIVN MNYIN NNNX DY NNDND TN NYNIN DY DTN NNOP
TRDNI NNYNI TIY NITY NN ININD (MDY NN IN) DA ¥INOIND MINK MINNND

12520 YV INAIPA DINDN MDD DY HTIN PI0 NNIND DNMNNN,DINDN WD DY DN

MNYIN 999 19V, 7NN 9PI0 NNNS NNPYD N2 MDYN NN»PY
P DDA DT DXND NPPNSY NPINN MNMP MNTHIN
YW ANDNN 790 YOI NYPYA APy DXAOYNN YON DNINONN
MOYIN DY IMIDN Win ¥inh NNYY NHNDI NN 90

1,999 SN2 MHINKN

VIO OXPNNN NN DX DY OTIP NN ,DVDNNNIIN NNMNND WUNN 2D PIXY 9Mnd
292V NN TPINAY HHIND YOPNI XPNT

OYPYNM OMDYN NIXR NOYNI I OINVINNA ININY 295, NIYVTN NPMINNM NOTHN NP
WK ININ DTN MPA DNLVP DM DN IPIN (Maverick firms) MINNN Y09INN HW HHNON
2YTIND TN DY DIMNNI MPON 29 DY DNOND MNDM NXINNN ONY IYNX DINNN ONMINX DN
M D02 DY) OP N OO DY .NIOY PN MINN NN I 2>3IN ONOY PIVN NN NN
IN MLP NV YD XD PN DN INNNDIITN NYIN PR THIDA NAYONNIVYI D) DIPNND PO
N NN DY VY NNN MOND IDTY OPON .)NINN H9INND NN IRNKY LPININD
NI MTYI DIINN ;TPAIDIY 1OIXD DN DX PNNINY MINNN X YW DMINN NPHN
OTN0 MININ MY ONY IWIND NN DNPPOY G NV DIV ,1ND) PIvn MNYI oY THNNND
ININNY NINN OPP ONY IWNX NIRN DPNRNDNYN ONPNYN 1N D227 INSD» NNT OY 00N

.DVUNI2,2>2N5 , 7NN D913 DXIPNN 1IPY 19INA DXOPNN NN MINN HINND

NN PNAND NIYIAN PIOY THY NIN NN ,ITHND MNIMN DN DINNN NN XD TY DO, NOUNI
YTINYN NIONN I PON 19IXD 2YND NIN PTY [, TIA0 . PNIPIN NOTHINND NRNIND PIMIDY
DTN NININD NNNY YN PMTPON NN DFTHND NN DY NN ,NNN NNNSN YT-DY 981
IMIN DX N9 PR 792991 1515 JmNam M0 DX 9290 1Y IV PIYN MNWYA ¥ A0

DY NLYA (INNHNM VYN IN) DTHY MNINN INHNN NTTIAN NNNN NNI D IRYD NPVIIIN MINNT MY 101

oY ,NINN Nn7a 00’y (Competition Commission Report, supra note 12, §2.128) 97n 3,000 -5
YA HTNO MM NS KXY .(Id., §2.129, 2.208) D 72N MY AN ANNHD HYS NYIAN NION MONI
,PNIN 50 -5 24 12 DISHNHNN TTHD NMININD MNTHIN NPV MNWIN NYL NwIN N1 .(Id., §2.132) pnn

mMaY) MNWIN 95 %0 AR MINNN M L(Id., §2.135) 1y 12 HNWSD MPON NPIN XY MINDN MY TN
NI NN 1AIPNN IR I OINN TTHA 1.3% -1 I8IN T7H2 0.1% Sy TRy NHY PIWnN NNI WK, NIV MVPN

Id., ) MYy MNWIS DN0N P KNI NNPN MIRXIN Y0 . NPHNN DINID MYIN 1PRY NSy STIO
(§2.136
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DINNN XYY 1902 1M PN MNVAYN MO TIONTNA .MIPON 20 DY MINDND NdINNN
%2 9yan5

NINNI DNNRD DY MINND MNWWN TIP3 XIND 2INT D1 MY PIvn MNYI ,qoNa
N2IPY PTY ,NINNKI MINNND NNNXD YXINN ONDN NN OMPR’ ON AN .01 DININA
MY MYV 12 NN NN ,DINNND NYIN DY DNANN TN ,TON WINNY NYI NMIN

5995519 YN 1R 2230 120NN XYW N NINNY INS MNVWA NNVP MNYI .HNWYIN

DYNXY MINN OODINN DY DNPPN NI 59D NYNN OXPNNT NN DY NPNYN — T INY
Sy 1 HONVONNA NN DIPNA PNTHY 92D IPY TNID NTMY NN O) PN MNYI Dy DMIN)
95¥9 252N TIYA : (ONIRPOIT) HTINN YOPNY NUPN D2 153NS PIv MNYI 12 >0101N D T7aNN
MNYIY 711, IN0IN0 NPN — NN PN — NN TRND O DXPNNI NPINN NT YOPNI P9
, 7N NM2D RN HTHINN YOPNI DXPNNT NNT D ,HYI5 MDTYN PN N 12 28N MNN) PIvD
S DNYP .NMDIN PR YT DY MDYNN MNYIN NN DD MODIDNA DDIDN NT YOPN MINY

.11910) DXPNN NN NPHYD NNV XIAN NXIN DN YOPNI P DDV NINT PO0INND

DO THN DNPNYN NNMINN NON NT NN NIWI PIYD DN NN MIDN HYI HND Pva
2N NNV OINN YI9) — YIN) YNDA KX DN MINNN NYIN TIN INRXIND ,NHNIND NPNY
DNYP MDYN INY TV NV NT YPI DY INPNPN NP Y DIWVIITN D1DIDL DININ DY

.2X2ND,5HNN YOPNA PMNN THYHN OND TYUN NIN DY VI9),7127 MINN PODINN DY

T MINNND PINNN DNY IWN — MMINN YOINND DNMY WY MDYNN NI DY YPI DY
: DYOVIO DN I MIND NONIND MNMINN DD D91 — Py MNYI

“The 1992 government Guidelines note that coordinated
interaction can sometimes be frustrated by “maverick firms”.
These firms are identified as having “a greater economic
incentive to deviate from the terms of coordination than do

2

most of their rivals.” As a result, acquisition of a maverick

firm may serve to stabilize a market and make coordinated

NON D) DIPNY NI NMIT 7290 AT DYDY — YDA — NINNN PIYN NWA > WITAY NN Nt Iwpna
.DMPY oNNNY

NP2 STIN PID NPPNGY NN 9NN NN YW S009 THoNN TN [N TN NYRAN Yv nnvp Yy 1
SPNY TO2 192 925U MINY ,0NNNY DN R DIDNYN DMINNN WNIN MIND NPNN DO D NNM ,2%aN
DY) DNV NNYNAT NPIDIN MNMP MY MNWIN 235 19¥ ,NHINN PI0 NNYNS NIYY 127 MDWN NHMPY
VIND TIYY NONDA NN PID DY DNDNN ,TIA0 IV APYA APy DXMIDYNN IION ONNONN NP NNINA

7.1 NNIND MINKD MANWIN DY NPIDIN VDD
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interaction both more profitable and more competitively

harmful.”'®

NINOD INY O 2D WYUN PR OINASY VPININDI — MINT D3NN HMNND INN aND
NTND) I MR NPMINNN NN PAINND NDIVY DININ NDINOT DY N .NOTTN NYNIN
21NN DPX DY NTNIN INNN NONY

DYMN PV POMDIN Pwn LALCOA )ya 27DIN2 N MOV MY ImYT NIpn

;27.8% Sy Ty ,7Iva nHn N1ann , ALCOA -Hw pwn NN WX 11D 710D, DPIMOND
™A .95.7% — MNTHIN YUn S ,50% DY THy Piva mMOYTN MmN NV DY Pvn NN
T2 PIVN NN DTN VLOVYNN

“In other words, the line of commerce showed highly
concentrated markets, dominated by a few companies but
served also by a small, though diminishing, group of

independents.”'"®

LIVNN N2 HDI NNY 9N .1.3% DY Ty ,v1579 ALCOA nvpra nmx ,ROME Sv pwn nny
: NN 55N ROME Y nnin Swa) piva nymannn S DNYN Nasmn 9N DN NN

“...if concentration is already great, the importance of
preventing even slight increases in concentration and so
preserving the possibility of eventual deconcentration is
correspondingly great... It would seem that the situation in the
aluminum industry may be oligopolistic. As that condition
develops, the greater is the likelihood that parallel policies of
mutual advantage, not competition, will emerge. That
tendency may well be thwarted by the presence of small but
significant competitors... Preservation of Rome, rather than its
absorption by one of the giants, will keep it ‘as an important

- 106
competitive factor’...”

14 pE. Areeda, H. Hovenkamp & J. Solow, IV Antitrust Law 9944d3 (1980); also see Merger
Guidelines, supranote 11, §2.12.

195°U.S. v. Aluminum Co. of America, 84 S.Ct. 1283, 1288 (1964).

1%1d., 1289-1290. Also see: FTC v. PepsiCo, Inc., 477 F.2d 24, 27 (2d Cir. 1973) (“[Courts] have held
that even slight aggregations are viewed with suspicion in a highly concentrated market”); Stanley
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:INIWA 1POYN LOVNN NP2 TN DINT DT

NMINNI TPMYNYN DY) )T NIPNI NHRMPM XY D ,¥ap PIn nar
IPYY NNNA SLMDIN NYA MINNN D ,NTIYN DVa N Pa
G20, NN TPYYNI IMYNRYN .DaAPD 1T PR IT NYIAP NN
NNPXAN 7PONT 12 Y0311 25991 1NN N ,DNDN PV VWD
MYNNN2 NTOIY T MHPON T2 PN PIYD MO Hwa INHHN
N9 DNDN NHNY 91D ...DMPDYN DXDNN OPT MIVN DY TPNN
NPININ HYA — YOIMTIN PYI NPT PMYHYN DYDY NOD
IY”N9 NNT 52 NN TN VNN 2TV KON 12 DHOPN DN
NDNO MMDNND YV DNPN DHNYP APY  MINN IMYHDYH
YU PN APY IMIPOY |, DOMIDNN ,DXWTN DINNND DPMIYNIYN
7Y PYN MO DY NN APY RPNT INDY ,PIYa 2033970 MDD

719090 MWATAN]

NANINNDD NNNINDN MNIYNIN IRXIND MINN NYNAD A0 WYN DPNR NN 010D
TAN DDA YT DY 3N ,NNNIND NNTINND NN DIV NPIIDIN NYTHN OP-DY N ,Pva
PV DYMYNYN NI MINNN M5INNN

NN NN YN 12 DA IPIND 1T PR .ID XY T2 N

YMIYNRYN SININIVID NINHN JY 118 MINH NYIN : NXMINND NYION 8

NNNT NP DM IR YD D9 THONA DINDON MAN YIAP L1997 MV ,120NT wTIina Ty
AN HO9IMINDND PIYN D DTN 9IN DYDY NHVIVON MWD D¥2 NN ,MPN-NND TNINDA
2IN5N V1IN DY NN NOITIN ,DPNIVOYNIN 1NN NPT NNINIY DMIPI ONNHN NN
mMYo5 .AT ONNN DY NI IMDYN NN DINDN 12N D) NN ,IMHYIL P9MINNDN PIva
D)) D9POI2 MPIN TN 51T ONNN DY PLMNN INY D N ONNN PONX 1PN HON
9INON-Y12IN NI ,ANT NND.DINON WD 12 PN MNYI PPN MY PN 1D ROPY
VAN DY 9I0 NNMNAY INIYIN NOLY NPOYD NN MNDIRND MYPIP MDY¥a DY 1NN Nuna
MPOVN MNT .223NN PINT XD ,NOND DN Y DI DINDN M2 91PN 2000 92I0PINA

272001 90 ANIPY” ¥aPI 42300 NNONAY 1¥9 THIND NI ,INDID DD DOV

Works v. FTC, 469 F.2d 498, 508 (2d Cir. 1972) (“Finally, we note that though a market may be
concentrated, forces may operate so as to maintain some level of competition and thus preserve the
possibility of eventual deconcentration. This is why the continued independence of companies with
relatively small market shares is so crucial to the health and vitality of a market threatening to become
oligopolistic”); FTC v. Coca-Cola Co., 641 F. Supp. 1128 (D.D.C. 1986).

.31 NPo9a 29 NN 9owo nann oy '
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NN HNONIVIO 1Y INNON NNNID NNHD NYYT DINDT WM MDMIND WD 2001 XN wTIN2
41¥Na 50 NN DNMIND .PMIADY INPN-NNT |, ONNN YOPNI DIONON DOVPININD
25% -1 NYYNOI M) NP NNIXY ADY DNNNA DPIND DT N0 PID T P ,MINN
INSIND NMANN T NWP NYID 1NN INMIND ,OIN .INK DIPXHI IMYT 9I0 9D 111N

JTP290D MIND MNINT L0210 TN YIDMY PIDN 7PN DIMNPY D PN, MINNN

0272101 DVPININDN THX -2>aN NYIIY DIDN DY 2INDN NN DNN 1910 INKRD TIND
N NPOY 1D 5NN NN 97230 DX JPNVPITI NPOYN IR VNN PP NN NI
NN DINDN V1IN DAY ,DO0YT DT . PIINNN PIDN NNPNAY TYPY DIPNN DIPHNI NI

2IN51 125770 NYIA INDN 972N NIINR ,NDNN IWINY KD DN 9I0N NN

MMVINNDD PIVN 292 WIN D3N 9PID DY INNPN YN NPNN D DI N THPNTY HRVNN
TNDOYA DN YD ,NINNNN NDOYA DXTPHNND DMOPOYN DN SNT PR NI SVMDIN
> MINNI TPMYNYN NYIY 20 WWN >TD NN NI DY TN Yy 7995 % nnnn
¥, PN ,PIVA NPIMINNN NYD NOAND MMAN PID IMN NNNY YD NYNN NOINY
19IND XMINNY OXDMPN DINNNY DN (NHN IWINY DX OIY»Y YYN) I0N NNININ WYNN

TNINNY 7292 92080 P22 21T 0D, NNT DY ,NDTY ¥ 1Y AN dMIND

MINN SY NHIDNY MN DY DMIIVNN DININ NV PN ONPINND POYN LIVNHPN N2
: NN N0 NINNNY NDOY NNN HIININIVIY

“It must be determined: (i) that in fact NBC [the potential
competitor]| has available feasible means for entering the
Spokane market other than by acquiring WTB; and (ii) that
those means offer a substantial likelihood of ultimately
producing deconcentration of that market or other significant

procompetitive effects.”'?

SV (MINN2 NN TMYNAN ,IYNNDY) TIRNSYN NNDND NN NN - NYNIN ONINN
:INDNY NYP YD 772 1N — NIONONIDIDN NINNNN

M 73 ©POY BY9330 Y RN 2/96 M ; Brown Shoe Co. v. U.S., 82 S.Ct. 1521 (1962) : w1 '*®
NNNYOWD DINNNI NYIONY NN : PTN POIY 23 0y ,(7.6.2000 ,DOND DIV ,DHWN T7D9) 1783 MININN

(on the merits) P2y SW 19N XOW MINNA 12ITH IWRD P 0P DINNNI NYNON YY NOORD .DNMON NN
7.7 92¥1 RO NYNAN TYURDY

19 U.S. v. Marine Bancorporation, Inc., 94 S.Ct. 2856, 2875.
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“Unequivocal proof that an acquiring firm actually would
have entered de novo but for the merger is rarely

available.”!?

NINNNN DY INDID PRI HNM NN 0N ,0>PT) DIPN DNIND TANX NN 1DNIADY NN
NINNNN DY NN NN G NXIN 1T NDMIDIY NNANN DI 1D ,PIVD DIDNY YININIVION
D>IPO 222N DY XINNNY IV INY KD ONX WTN PID NNPN DY TITA PIYD DINY MONINIVION
MYNON MPNN ,PIDN NNPNY MNTPIN NN 1272 019w 590 70 Hv
PVY DIV IMNOM NI AN DODIN NN IRTIN N 2 1PN0PPTI DI

VNN ONIND NN YD NN

2N IN PIVA NPHIDIN NNNND YIOON YININIIAN NINNNN DY INDD D — MNYN ONINN
ANY D DT ONIN YNNI NINNNT PIVN AN 12N DN — NINK TIT2 MINND
:12)¥2 DVPININDN PIVI DVDINMIIN DIPNVIA NNDIND

“...typically in an oligopolistic situation the entry of a large
firm as a new competitor necessarily has significant
procompetitive effects, at least to the extent of ‘shak[ing]
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things up’ or engendering ‘competitive motion’”
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'3 BOC Int’l, Ltd. V. FTC, 557 F.2d 24, 27 (2d Cir. 1977).
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“[A] merger had to be functionally viewed, in the context of a
particular industry. That is whether the consolidation was to
take place in an industry that was fragmanted rather than
concentrated, that had seen a recent trend toward domination
by a few leaders or had remained fairly consistent in its
distribution of market shares among the participating
companies, that had experienced easy access to markets by
suppliers and easy access to suppliers by buyers or had

witnessed the ready entry of new competition or the erection of
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barriers to prospective entrants, all were aspects, varying in
importance with the merger under consideration, which would

properly be taken into account™'*
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126 Brown Shoe Co. v. United States, 370 U.S. 294 (1962), at 321-22.



