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The Swedish Competition Authority: Statutes, decisions, reports

YP M:KKV D:KKV Decision of the Competition Authority in full text Diary No: 1412/93
Decision: 13.12.1996
TITLE: Exemption -cooperation on return system for recycling of beverage packings of
aluminium

SUMMARY: PLM AB, The Svenska Bryggareféreningen Service AB, Svenska Bryggarefbreningen
AB and AB Svenska Returpack have applied for a Decision of Non-intervention and
exemption for cooperation on a return system for the recycling of beverage packings
of aluminium. The Competition Authority has found that a return system, mainly of the

scale similar to the one examined, may be regarded as an inescapable consequence
of the Act on Recycling of Beverage Packings of Aluminium. However, the
Competition Act was applicable t0 the special provisions and the design proper of the
return system. The Competition Authority found that the cooperation was
competition—reducing and significantly affected competition. The Authority found,
nowever, that it met the requirements for exemption. Exemption was granted.

LEGAL .

VENUE: Sections 6, 8 and 20 of the Competition Act gSFS:1993:20)

SUBJECT

WORD: Trade - other, Public regulation, Joint-venture, Cooperation,
horizontal, business conditions, Decision of Non-intervention,
rejection, exemption; -

LR: 1993:20_6 1993:20_1 993:20_20

DOCTYPE: Decision Full text

ORG: The Swedish Competition Authority

DECISION

1. The Competition Authority rejects the application for a Decision of Non-intervention.

2. The Competition Authority grants exemption pursuant to Section 8 of the Competition Act,
(1993:20) with regard to the reported cooperation on a return system for recycling of beverage

packings of aluminium. The exemption is valid as from 1 July 1993 up to and including 31 December
1999.

APPL\CAT\ON/REPORT

The applicants have primarily applied for a Decision of Non-intervention pursuant to Section 20 of the
Competition Act (1993:20), pertaining to cooperation on a return system for recycling of beverage
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been reported for exemption pursuant to

packings of aluminium. secondly, the cooperation has

Section 8 of the same Act.
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The cooperation includes

. . Basic Agreement (Shareholders’ Agreement) petween the owners of AB Svenska Returpack
(Returpack) together with @ supplementary Agreement

. Agreement pertaining to handling compensation 10 the breweries
_ Agreement pertaining to handling compensation to the trade
. Agreement pertaining to scrap handling compensation 10 PLM AB

_ Seftlement (summary of decisions previously taken) pertaining to the parties’ responsibility and
obligations within the scopé of the return system.

The app\icationlreport was completed on 23 December 1993.

On 18 March 1994, The Competition Authority decided on Objection pursuant to Section 13, para 2 of
the Competition Act.

On 15 May 1995, the applicants requested that the Competition Authority’s inquiry also comprise
demands for so-called compacting machines within the return system as well as demands for EAN-
marking of the aluminium cans.

CIRCUMSTANCES

In 1981, PLM started producing so-called fully drawn aluminium cans for beer and soft drinks at a new
industrial plant. In this connection, certain requirements were proposed by the community with regard
to the solving of the environmental problems feared to arise if the cans were not taken care of upon
consumption of the packed peverage. This required cooperation petween PLM, the breweries and the
trade. Following negotiations with the Minister of Agriculture, PLM, the breweries and the trade
decided to form a special company (Returpack). By way of this company, the parties, in cooperation,
intended to establish and administer a return-can system for the recovering of both domestic and
imported aluminium cans. The return-can system was started in 1993. The Government declared itself
prepared, during a transitional period, t0 participate in the financing of the cost of the introduction of the

return-can system by means of @ conditional loan. All prerequisites wWere stated in the Government Bill
1981/82:131.

The Parliament approved the proposals in the Bill, i.2. implying passing of the Act (1982:349) on

Recycling of Beverage packings of Aluminium. pursuant to this Act, activity with regard to recycling of

aluminium cans may only be pursued by whoever has been granted @ permit by the Government. In

September 1982, the Government granted Returpack the permit to establish and pursué a deposit
system for aluminium cans. The permit was combined i.a with the condition that the recycling would
amount to at least 75 percent not jater than in 1985. Later on, the Government has raised the

i recycling requ'\rement to 90 percent.

Returpack is the only company with permit to pursue return systems pertaining to aluminium cans.

The companies

The aggregate 3000 shares in Returpack are allocated in the following manner.

- PLMAB, 1,490 shares

- Svenska Bryggareféreningen Service AB, 1,490 shares

- Sveriges Livsmedelshandlares Forbund, 12 shares
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- ICA Handlarmas AB, 2 shares
.- Kooperativa Detal]handelsgruppen AB, 2 shares
. KiGA-forbundet, 2 shares

. D-Gruppen AB, 2 shares

PLM is a fully owned subsidiary of AB industrivariden, which is registered at the stockholm Stock
Exchange. PLM's turnover in 1994 amounted to approx. SEK 7. 4 billion and the company is one of the
leading consumer packing companies in Europe. PLM has several subsidiaries acting on the Swedish
market; PLM Fosie AB (beverage aluminium cans), PLM Lidkdping AB (plastic packings, i.a. for
beverages), and PLM Limmared AB (glass packings). Apart from this, PLM has a number of foreign
subsidiaries acting on the packing market.

Svenska Bryggarft‘)reningen Service AB (BSAB)is @ service company, 90 percent owned by Svenska

Bryggareféreningen and ten percent owned by Bryggeriernas Intresseforening. Bryggeriernas

Intresseférening has ten members, likewise members of the Svenska Bryggareféreningen. Svenska
Bryggareféreningen Service AB's turnover for 1994 was well over SEK 85 million.

>

Sveriges Livsmedelshandlares Férbund is a food trade organisation and the parent company of a
company group. Sveriges Livsmedelshandlarefbrbund Service AB is a fully owned subsidiary. ICA
Handlarna AB, Kooperativa Detaljhandelsgruppen AB, KiGA-forbundet and D-Gruppen AB are
member companies. The Association’s turnover for 1994 was just below SEK 7 billion.

|CA Handlama AB is a fully owned subsidiary of |ICA-forbundet. |CA-forbundet is the member
organisation of |CA Handlarnas AB. ICA Handlarnas AB (the parent company) had @ turnover of
slightly below SEK 15 million in 1994,

Kooperativa Detaljhandelsgruppen AB (KDAB) is @ subsidiary of Kooperativa Forbundet ek. for. (IKF).
The KDAB Group’s turnover for 1994 was SEK 32 billion.

The KIGA-férbundet (KIGA), previously Riksforbundet Kiosk & Gatukdk, is the parent company of a
group of companies. KIGA Kiosk — Gatukok Konsult AB is a fully owned subsidiary. KIGA is the trade
organisation of the kiosk and street-kitchen owners and had a turnover of SEK 3.5 million in 1094.

D-Gruppen AB is the parent company of a group pursuing activity within the swedish everyday
commodities and retail trade. Vivo and Ahléns are well-known brands. D-Gruppen's (the parent
company) turnover was approx. SEK 20 million in 1994.

Returpack’s turnover for 1994 was well over SEK 75 rﬁillion.

The return system

Returpack’s operations mainly concern administration of the deposit system, which may briefly be
described as follows:

Aluminium can manufacturers, importers of peverage in aluminium can and importers of empty
aluminium cans charge @ deposit for all return cans delivered within the country and forwards the
deposit amount to Returpack. The deposit then follows the return can in each stage from prewery and
retail trade to the consumer. The consumer gets the deposit back when the aluminium cans are
handed in at the place of reception, usually the retailer. The breweries aré responsible for transporting
the return cans from the retailer to the brewery depot and for payment of the deposit amount to the

retailer. This having peen done, the brewery receives the deposit amount from Returpack. The brewery
compresses
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the aluminium cans for transport to an aluminium-melting plant, manufacturing new can material from
the scrap. Returpack receives payment for the scrap. Returpack is responsible for delivering the scrap
from the brewery depot to the melting plant. Finspong Aluminium AB reprocesses the scrap by way of
re-melting and rolling out. PLM buys the reprocessed scrap and recycles it in the manufacturing of new
aluminium cans. Returpack pays handling compensation payable in a fixed number of Ore per can to
the breweries and the retailers, respectively. PLM receives handling compensation in @ certain number
of ére per kg.

Returpack

In accordance with the Shareholders’ Agreement, Returpack is, “in the most efficient manner, to
establish and administer @ system for recycling of aluminium cans for beverages in Sweden as well as
pursue other activity compatibie therewith”.

From the Shareholders’ Agreement it appears that the Board of Returpack shall consist of six ordinary

Board Members and not less than three Deputy Board Members. The three owner groups PLM, BSAB

and the five owners within the daily commodities trade (the trade) are each one entitled to appoint two
ordinary Board Members and two Deputy Board Members. A seventh, unbiased member is to be

" appointed Chairman of the Board. Not less than one member from each owner group has to support a
decision i.a. on amendments to the Articles of Association, adoption and/or changes in the deposit size
and decision on and choice of recycling system.

Ownership

The Shareholders’ Agreement implies provisions for pre-emptive rights (item 13) on transfer of shares
in Returpack and the Articles of Association (ltem 14) prescribes Prior Option of Purchase. However,
part-ownership in Returpack is not required for participation in the return system.

The provisions of the Shareholders’ Agreement on pre-emptive rights and prior option of purchase
present no obstacle for outside companies to becoming part-owners of Returpack. ltem 13 of the
Shareholders’ Agreement states that a party may transfer his/her shares in Returpack provided that
purchaser is able to fulfil the parties’ obligations under the Agreement. The obligations referred to are
evident from the Agreement. The most important obligations are those connected with the financial
responsibility indicated in tem 12 of the Agreement.

The requirements applying to the admittance of new part-owners are that those are to an essential
extent operating within one of the actual areas (manufacturing of aluminium cans, brewery or retalil
trade). In addition, they should meet the regulations of the Shareholders’ Agreement, among other
things implying a certain financial strength. Furthermore, Returpack should be in need of new part-
owners. New part-owners should belong to any of the collectives today being owners of Returpack,
thereby creating the necessary guarantees for stability and efficiency within the return system as well
as maintaining and developing the company’s competence. The aim is to preserve the balance
between the different owner categories, as far as possible, which is why the admittance of a new part-
owner may depend on to what category such part-owner belongs. Importers may become part-owners.

Furthermore, a part-owner should be qualified to act in the best interest of the company. This should
imply that players engaged in other directly competing systems, i.e. @ return system for the recycling of
aluminium cans, will not qualify for part-ownership in Returpack. It mustbe regarded as less likely that
an player engagedina directly competing return system would be interested in part-ownership in
Returpack, if the opportunity would be granted by the company’s shareholders.

There are no obstacles fo @ part-owner participating in a return system for other packing types. Nor
does the cooperation within the return system entail any
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obstacles for part-owners in Returpack to create of participate in another return system for aluminium
cans. However, a Government permit is required pursuant to the Act on Recycling of Aluminium Cans.

Attachment

Attachment to the return system may essentially take place in two ways, one peing that the importer
establishes a direct negotiated relation with Returpack, thereby being exempted from the obligation of
paying can-fee to the Swedish Board of Agriculture (Section 4 of the Statute (1983:847) on feein
connection with import of aluminium cans). The other is to pay @ can-fee to the Swedish Board of
Agriculture. The fee, payable in a certain amount for each can is subsequently forwarded to Returpack.
The fee consisis of a deposit, an administration fee and an importer-fee. The only requirement for an

attachment is that the cans have to be made of aluminium. No company has peen denied attachment
to the return system.

Deposit amount

v

The size of the deposit will be set and adjusted by the Board of Returpack. The size of the deposit
aims at increasing the recycling rate.

Handling compensation

The handling compensations applicable within the return system are decided on after recurring

negotiations between Returpack on the one hand and the breweries and the trade on the other. The
objective of the compensation is to compensate the trade and the preweries for the nandling expenses
incurred by them within the scopé of the return system. Basic to the negotiations are accurate cost
analyses undertaken by spec'lalized consultants. The analyses contain information on the costs arising
with regard to the individual shop and the individual brewery when handling aluminium cans.

In addition to this, PLM receives handling compensation for certain costs incurred by the cornpany in
its capacity of end-user of scrapped cans delivered to Finspong Aluminium for conversion. The

handling compensation amounts to @ certain number of srefkg and concerns 2 lesser amount seen in
this context.

Administration fee

if there exists @ direct negotiated relation between Returpack and a can manufacturer or an importer,
an administration fee will be paid directly to Returpack. Otherwise, the fee is paid to the Swedish Board
of Agriculture, subsequently forwarding the fee to Returpack according to what has been accounted for
above. The size of the administration fee is set by Returpack and depends on Returpack’s financial
needs. Theideais that Returpack in its operation shall achieve @ zero-result. The administration fee is
_ usedto adjust the income. The fee size s affected by the recycling rate — the higher the recycling rate
the higher the amount payable in the form of refund of deposit. If the recycling rate is higher than the
break-point, estimated at approx. 80 percent, it is necessary to charge an administration fee. The fee

size is also affected by the price received by Returpack for its scrapped cans - the higher the scrap
value — the lewer the administration fee.

Information reported to Returpack within the scope of the return system

Manufacturers of aluminium cans, importers of beverage in aluminium cans and importers of empty

aluminium cans charge 8 deposit for all return cans delivered within the country and forward the
deposit amount to Returpack.

The breweries have to be able to verify, by way of receipts or similar, that the number
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of aluminium cans received correspond to the amount which the breweries invoice Returpack for paid
out deposit and handling compensation. This information only pertains to the number of cans received .
for.each brewery and may consequently not be referred to the brewery’s own sales.

The return system for aluminium cans was not at the time of filing the application/notice pased on
EAN-codes and any “ndividual control of market shares”, in a way that would be possible within
Returpack-PET’s return system for PET-bottles (The Competition Authority’s Matter, Diary No. 208/94)

was accordingly not possible. Only the can suppliers were informed of deliveries to the individual
breweries.

However, the Swedish EU-membership and more liberal import regulations for peer have resulted in
estimated higher loss expenses within the return system. Hence, it has been deemed necessary to
introduce marking requirements increasing the possibilities of checking that a can is part of the return
system. Consequently, the return system has been developed to also comprise the setting up of
marking requirements according to the following main guidelines: »

All cans which are part of the return system must have an EAN-code, readable by an EAN-code reader

in the return machines. The manufacturer or the importer reports the current codes to Returpack who

.will, within a week, update the machines. By way of the EAN-codes, Returpack may attribute an
aluminium can to a specific brewery Of importer. The EAN-system corresponds to the one used by
Returpack for recycling bottles of PET.

The information provided to Returpack naturally constitute a natural and necessary part of the retun
system and is essential for the existence of the system.

The information only pertains to can volumes and not in any part to pricing, profit margins of costs. Full
information is only available at office clerk level within Returpack. This is quite natural, considering the
fact that the objective of the information collection is invoicing and control of the return system. Any
reporting to the Board of these issues is not undertaken, nor does there exist any information
exchange between the owners of Returpack of between other interested parties.

Return machines

Returpack requires that the return machines used within the return system shall compact the packings.
So-called shredding machines are not accepted. Compacting implies that the cans are flattened
whereas shredding means that they are cut into strips. Shredding is an old technology, already tested
and rejected by Returpack. The shredding technology is not used in Europe and is loosing market
shares in the USA.

A reason why Returpack does not accept shredding is that the European recycling industry cannot

handle shredded material. Returpack has to be able to rely on finding market outlets for the recycled

material in Europe. Another reason is that such material may not be used within the scope of a so-
called closed-loop system, i.e. a system where recycled material from a certain packing is used for

- manufacturing a new packing of the same type. Recycled material disposed of within the scope of a
closed-loop system fetches a higher price than recycled material disposed of for other purposes.
Returpack must have the right to seek the most profitable sales for the recycled material. Shouild it
prove financially more advantageous in the long term to sell the scrapped cans to @ company using it
for other purposes than the manufacturing of new aluminium cans, Returpack will sell the scrapped

cans to such a company. Both reasons adduced here are good enough as such to make the company
reject shredding machines.
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Furthermore, companies supplying shredding machines also have, pursuant t0 the Acton Recycling of
Beverage Cans of Aluminium, the option of applying for a permit to pursue their own return systems for
aluminium cans. Such a system could be based on the shredding technology-

Returpack’s decision not to utilize the shredding technology is an independent one- it is not a result of
an agreement or an action coordinated between several companies.

Relevant market

According to EU legal practice, the relevant product market is made up of the products subject to the
actual agreement or cooperation and all other products peing or being regarded by the users as
identical or equivalent. The issue of the interchangeabi\tty of the products shall consequently be judged
setting out from the users’ viewpoint. The corresponding point of view is found in the General
Directions on Agreements of Lesser jmport of the Competition Authority (Trifle Agreements), not
subject to the prohibition in Section 6 of the Competition Act (KKVFS 1993:2).

Returpack’s commission is t0 pursue @ return system for aluminium cans. The recovered aluminium
_cans are not recycled but are compacted for useé in manufacturing new aluminium products. This
constitutes a significant difference as compared with e.g. the return system for 33 centilitre glass
bottles, in which the glass bottles are cleaned and reused. The product handled and sold by Returpack
consequently is can scrap. This can scrap is bought by aluminium manufacturers and used in the
manufacturing of new aluminium products. So far, the can scrap has only been used for manufacturing
new aluminium cans, but the material can also be used for manufacturing other aluminium products.
From the users’ viewpoint, can scrap may be substituted for another material which may be used in the
manufacturing £ aluminium products. in such production the can scrap is exchangeable fori.a.
aluminium casting and process scrap- Consequently, aluminium produced from can scrap may be
used for other aluminium products than aluminium cans and aluminium cans may be produced from
other material than can scrap. For these reasons, the relevant product market should be defined as
«material for the manufacturing of atuminium products”.

Furthermore, aluminium foil is used in alarge number of industries manufacturing many different
products, such as aluminium sections for construction purposes, machinery, wafer and foil for the
packing industry, components for vehicle production, household gear, etc. In their production, all these

industries probably produce.various types of aluminium scrap which shoutd reasonably form @ part of
the relevant product market.

The relevant geographica\ market consists of all of Sweden.

Returpack is active on the relevant market by selling used aluminium cans to aluminium melting plants
for recycling. Returpack sells approx. g0 percent of the aluminium material to Finspong Aluminium, a

fully owned subsidiary of Granges AB. The remaining 10 percent is sold to the Alcan company in
England.

Apart from Finspong Aluminium, at jeast four European companies areé pusy on the relevant market.
These companies have significant market shares of the aluminium market, including the relevant
product market. tis evident that all these four suppliers, already now acting on the Swedish relevant
market, might pr'\ncipa\ly at any time increase their efforts on the relevant market and most probably
take significant market shares without having to resort to any apprec'rab\e efforts. Furthermare, there
are big players on poth the American and the Japanese market
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as well as in Eastern Europe and Australia.

Returpack’s share of the relevant market is probably negligible, well below ten percent. Other
applicants do not pursue any activity on the relevant market. Since PLM manufactures aluminium cans,
you might say that PLM pursues activity on a market associated with the relevant market.

According to the Government’s own inquiry in connection with the Cycle Bill, the Swedish households

annually consume approx. 29,000 tons of aluminium in the form of beverage packings such as
atluminium foil. i

The total turnover on the relevant market concerning sales of used aluminium cans for re-utilization
amounted to well over SEK 75 million in 1994, which corresponds to 15,000 tons. The figures coincide
with Returpack’s turnover for the same year.

Reasons for Non-intervention

The return system for aluminium cans is subject to special public regulation in laws and statutes. The
Act on Recycling of Beverage Packings of Aluminium provides that such recycling must only be
pursued by whoever has been granted a Government permit (Section2). Furthermore it is provided that
the Government has the right to announce provisions on fees on import of aluminium cans, etc.
(Section 3). Whoever intentionally or from negligence violates the Act or provisions issued on the
strength of the Act, is to be sentenced to fines or imprisonment for a maximum of one year (Section 4).
In the Ordinance on fees on import of aluminium cans, the Government stipulates that a can fee is to
be charged for aluminium cans intended for, or containing a consumer-ready beverage (Section 1).
Whoever, by agreement with Returpack, has become attached to a return can system, shall however

be exempted from can fee (Section 4). The can fee is to be determined by the Swedish Board of
Agriculture. (Section 2).

In the Government Decision of 9 September 1982, Returpack has been granted permit to pursue a
deposit system. Detailed conditions apply to this permit. In the Government Decision, Returpack was
also granted a Government loan for the financing of the operations.

From this follows that the return system for aluminium cans is subject to public regulations entailing
that the Competition Act is not applicable to the system.

In case the Competition Authority is of the opinion that the above does not entail @ Decision of Non-
intervention, such a decree is applied for with reference to what has been adduced below as reasons
for exemption. From this is evident that the purpose of the system is notin a significant manner to
prevent, limit or twist the competition on the relevant product market or to entail such a resuit.

Returpack only covers a small part of the relevant market which is why a dominating position has not

been found to exist. Nor can anything in the agreements be regarded as abuse, should such a
-dominating position be found to exist.

Reasons for exemption

On the creation of the return system, the present cooperation between PLM, the breweries and the
trade was seen as necessary in order for the return can system to become efficient. The return can

system is designed in accordance with the guidelines drawn up by the Government in order for the
system to become rational and efficient.

The return can system increases the material supply and the competition on the relevant market. The
system also is cost-effective inasmuch
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as the transportation capacity is utilized to a much greater extent than if each brewery would have its
own return can system. If there was no joint return can system, only the large breweries would be able
to have a return can system because of the transport costs. If small breweries were forced to have
return can systems of their own, itis likely that instead they would choose to sell their beverages in
other packings, which would lead to a less varied supply of beverage packings to both shops and end
users. The return system also implies a relief to the retail trade where cans from different breweries do
not have to be recognized. To the consumers, the system’s advantages are that, apart from the
beverage price becoming lower since the costs are lower, the customers can leave the return cans in
any shop. Should the return system not be joint, it may be assumed that certain small shops with a
limited offer of beverages would not accept return cans from breweries, whose cans they don’t carry.

The recycling of aluminium cans per se comprises both environmental and national economy gains.

The customers will necessarily profit from the rationalizing profits inherent in the return can system.
Actually, the competition is very stiff, partly between the various brands within the return can system

and partly with regard to other competing products. Each rationalization profit therefore must be
brought back to the end users.

- A return system presupposes certain common provisions in order to function in a rational and efficient
manner. It is necessary, e.g. to impose on all breweries an obligation to transport return cans from the
retail trade as well as enjoin the retail trade to only recover return cans with the Swedish recycling
symbol and which are whole and clean.

The return can system does not prohibit the parties from using other beverage packings. Neither are
the parties prohibited to participate in other return system. Each brewery and beverage importer is free
to seek participation and to participate in the return can system, provided that it can fulfil its obligations
within the system in a satisfplayery manner. Consequently, the system is open and non-discriminating.
Eurthermore, a beverage importer who does not participate is not prohibited to sell aluminium cans on
the Swedish market, provided that a can fee is paid.

The survival of a return system presupposes that a deposit is not paid out for packings for which
deposit has not been paid. The marking requirements of EAN-codes consequently constitutes a

necessary and integral part of a working return system. It may be questioned whether it even
constitutes a limitation of competition.

For the streamlining of the system, it is necessary to have a uniform deposit. The deposit amount is not
set to constitute a limitation of competition, but aims at getting the cans in return. Considering the fact
that there are other packings than return packings on the market, a too high deposit must not be
charged the customers. Furthermore, the deposit does not constitute a price in the real sense of the
word, but is intended to be recovered by the customer.

The requirements for compacting machines within the return system have been established for the
following reasons. Shredded material has a lower scrap value than compacted material. It has not
been proven that that aluminium material treated in shredding machines can be used for
manufacturing new packings of the same type. So far, Returpack has chosen to sell the can scrap to
companies using it for manufacturing of new packings of the same type, since this procedure has so
far proved to be the one most profitable. Another reason for the requirements to use compacting
machines is that, at present, the European recycling industry does not have the capacity to handle
shredded material, which leads to significantly limited market potentials on the European market.
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