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"Procompetitive economic justifications exist for inclusion of
such a clause. The restrictive covenant protects the lessee’s
investment in locating at a desirable site ahead of any
competition. It encourages the lessee to invest as a pioneer at a
specific location and protects the substantial on-going
investment of the lessee from competitors who seek a free ride on
his investment. Investments include marketing and advertising
efforts as well as maintenance of the premises. The exclusivity
affords such protection by preventing competitors from locating
themselves nearby the lessee. Moreover, in some situations, it
may be necessary to include such a clause in a shopping center
lease in order to attract a certain type of store, which might be
unwilling to commit itself to a lease with high rentals if it knows

that a competing store will also be located in the center."



FHPRPDAN MINY NS PYPIPR NPTYIL MITON APNL D N INDHA NTY ,DY07
DY PYPIPNI NPT MTON MNT .DO0NN MDY TR 399) ,IPIPNT N
MNY ANY T2 JNONY NS PYPIPR DI0N 70 PN Yw ¥ INNY
DIPOYR MR DMINNN DPUY Y¥ DANPNS MIYONY PYPIPRN DIPPD NI — PMID)
INA DODAN NAPN ;20N DXPOYN IMNA I¥91 DINND Sv ORYP ;3012070

S, nTvoan

LAWRN SN2 9N D) VPN PYPIPR NPTV MYTON P RDPY Y00V N1 29 oy
PD9a HYNY o .S DPMINA YVIN DI DITON ,DNNYoYD DN DR OPN
WAL-MART STORES INC. INGLES MARKETS, 1"¥2 1271 MXIN2 {07V V7
INCORPORATED, E.H PROPERTIES, L.P AND HORNE PROPERTIES, INC

_ 55 yap) (344 F.3d 229, (2d Cir. 2003)

"[W]e agree with defendants' contention that the inclusion of
radius restrictions is an accepted commercial practice in the
negotiation of shopping center leases. 'Radius restrictions serve a
legitimated business purpose’ Winrock Enter., 91 N.M 661, 663,
579 P.2d 787 at 789. 'the development of new shopping centers
requires tremendous outlays of venture capital and risk by
prospective tenants as well as landlords; restrictive covenants
against unwanted competition are consistent with the public
interest 1 such development' (Valley Properties, Inc. v. Kings
Dept. Stores, Etc., 505 F.Supp. 92, 95 (D.C. Mass. 1981) (citing
Parker v. The Grocery Co., 246 Miss. 873 So. 2d 261 (1963)."

Tippecanoe >yl MXTPN2 DMWY DY VAYHDN MY1a PNV PTD Ppoal
Case No. 79S805-0506-CV-) Associates I1, LLC v. Kimco Lafayette 671, Inc.
(289

"Courts have been quite willing to enforce restrictive covenants written in
shopping center lease contracts even though they prevent competition within
the center. See, e.g., Almacs Inc v. Drogin, 771 F.Supp. 506, 513 (D .R.L
1991); Whithinsville Plaza, Inc. v. Kosteas, 390 N.E. 2d 243, 252-53 (Mass.
1979); Kingpin, Inc. v. Hillcrest Dev., 126 N.W2d 435, 439 (Minn. 1964); Keith



Hardware v. White, 965 S.W2d 500, 501 (Tenn. Ct. App. 1997) ([R]ather
than restricting competition, such covenants serve to facilitate trade and
induce tenants to rent in a particular shopping center...it is reasonable for
the plaintiff to want to avoid competition within the center."); 49 AmJur.2d
Landlord and Tenant § 70 (1995).

Restrictive covenants in shopping center leases have, for the most part, been
found not to restrain competition unreasonably and have been generally
found to be consistent with the public interest. The rationales for this result
focus on the need to encourage the investment in new development by both
the shopping center developer and its tenants. See, e.g., V. Nat'l Bank v.
Chittenden Trust Co., 465 A.2D 284, 287 (Vt. 1983). Courts have recognized
that landlords and tenants of shopping centers invest sums of money to make
the center attractive to customers. Parker V. Lewis Grocer Co., 153 So. 2d
261, 272 (Miss. 1963) ("Tremendous outlays of venture capital and risk are
required and entailed from the supermarket tenant as well as the developer-
landlord. Restrictive covenants in the nature of ancillary and reasonable
restraints are absolutely required to induce investors to place venture in
such untried area.'...Thus, restrictive covenants have allowed shopping
centers to offer 'noncompetitive and diversified, but interrelated, business
designated not to serve just one need but as many needs for the consumer as
is feasible within the economic framework of the shopping center.'... all of
those cited reasons supporting limiting the covenant to protection of current

tenants of the center.

— ¥ DY 9O VIUDN N1

"Indeed, the justification for the restriction is incentive for the tenant to
invest — assuming the tenant expects to be benefited from the restriction...A
typical shopping center covenant has no such effect because customers in the
center are served by the one seeking to enforce the covenant, and other

locations for competition are plentiful.”
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“The point-of-sale services given by dealer A are expensive, and
dealer A must charge about $500 more that it pays for a new car
just to cover its distribution costs. By contrast, Dealer B does
quite well a mark-up of $100. What will do you do as a new car
buyer? Perhaps you will go to Dealer A’s large showroom, look
at the cars, test drive one or more, collect a good deal of
information, and leave, telling the salesperson that you will
“think about it”. Then you go to Dealer B’ and place an order

for the car you want. The information you obtained from Dealer

N

TONT 2213 T TN 09 YR 12T 1988-1vAn ,01PoYN DP1NN PIND 14 Py 20k NN N
.17.02.08 DY ,/ANY 19733 (1970) 1993 1a 15793 (1985) DIMIHEN MPPUN O*FIN NIaN 10 DI 118



A was essential to your decision making...you avoided paying
for the information you gathered, however, by purchasing from
a different dealer who did not supply the information and was
able to sell the car at a lower price. You and dealer B in this case
took a “free ride” on the point-of-sale information offered by

Dealer A”.°
— o HOVENKAMP

“The Free Rider problem also applies to advertising. If a city
contains five dealers in Sony stereo equipment, and one of them
advertises that Sony equipment is better that the equipment of
other manufactures, the benefit of the advertising will accrue to

all five dealers.”®
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H.Hovenkamp FEDERAL ANTITRUST LAW (Second Edition 1999 ), p.450 5
P.E. Areeda ANTITRUST LAW Vol. VIII, p. 185, 353.: 3w
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