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Competition in the social market economy of the Federal Republic of Germany (Bonn, : SwnY A 2
Democracy on the one hand and a market economy and competition on the” »a ~aowm ovw ,1990) 6
other are therefore the two sides of a coin known as a “free society”. If either is lacking freedom is

restricted”.

F M. Scherer, Industrial Market Structure and Economic Performance 18 - 19 :Swny Anq 20

One of the most important arguments is that the atomistic structure” »2 y*sni1 (Boston, 3rd ed., 1993)
of buyers and sellers required for competition decentralized and disperses power”

“In a capitalist »> y>3pn K.J. Arrow, Social Choice and Individual Values 2 {1963) : bwinb ,nxq 11
democracy there are essentially two methods by which social choices can be made: voting typically
used to make “political” decisions, and the market mechanism, typicaily used to make “economic”
decisions”
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NINZYN NN DXPOYI MINNN DY 7330, 7287 .1072NN > TR? 73 171 93100 IR MN7RD
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R H. Lande, Wealth Transfers as the Original and Primary Concern of Antitrust; The : N7 14
Efficiency Interpretation Challenged in The Political Economy of the Sherman Act 72 (New York,
The most visible and obvious result of menopoly pricing is a’# 2 %07 Ed. T, Sullivan ed. 1991)
transfer of wealth from purchasers to the monopolist: consumers become poorer while the monopotist
becomes richer”.
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ow Hospital Corporation of America v. Federal Trade Commission, 807 F.2d 1381, 1386 :mmwn 18

the economic concept of competition, rather than any desire to preserve rivals” »> Posner vaiwn 1280
as such, is the lodestar that shall guide the contemporary application of the antitrust laws”.

N1 ; 37-38 ,29 (1) T, D0PDY 030 BY Mpral aNyvInn 171 1) VPN N0 MWD 388/84 v o 7
371,89 Ny ;178,169 (130D 710 ,DPFOY 02200 DY MF95 QNING 712 1 53 (ONTWY IN 1IN 47/83
309 (2¥1tn 179, pMYa WPEN L IINLN I YD

‘Robert H. Bork, The Antitrust Paradox 57 (1978, 1993) :nx3 /mnn” minn Y nypwaan yrony 18
(I) Competition may be read as the process of rivalry .... So long, therefore, as we continue to speak of
antitrust’s mission as the preservation of competition, we must be on guard against the easy and
analvtically disastrous identification of competition with rivalry (ii) Competition may be read as the
absence of restraint over one person’s economic activities by any other or firm ... we cannot use it
because it requires cither the destruction of contracts (an impossibility in anything recognizable as a
society) or the introduction of some value more fundamental than the preservation of competition (a
necedless proliferation and complication of concepts). (iil) Competition may be read as that state of the
market in which the individual buyer or seller does not influence the price by his purchases or sales...
This is an enormously useful model for economic theory, but it is utterly useless as a goal of law (iv)
Competition may be read, as a shorthand expression, a term of art, designating any state of affairs in
which consumer welfare cannot be increased by moving to an alternative state of affairs through
judicial decree.”
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(“Monopoly Power”, “Market Power”, “Dominant Position”, “Market Domination™) "pw
TAND Y220 ,MINN YAPI PN PNNRY 12¥0 0N29 X PPN AN MPYNZ NN nypwn
72N Ywa 19359 TPRTI INZA7 PNNN AIRDYN AN TIOMN TWR MMPY YW Nt 1800
NN SY,DWIN NNIP IN,DTR DY NODYN NTNY D20 NN 310 NNINY mmMphn
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DO7320 200 2V M9 YT DY P N2 NYPDT YNND wpan oNpoy 0010 Yy mipan. 12
-5¥ 191 (MIIN N Y2210 OATON) PIY MO DY IPINN IR NI 0200 O»PoY
DM TON 2Y MP*an M7 (D2190) PV M2 VIO 7NN TUN MDTS 2y Mipea 7
M9 GRIN PN PPYN DINAN X PY DWW, M2 IRT OY TA° 227130 200 091
1277 AN ©YaY 730 YY 2N YO T wnvn DTN 1N 023501 SN R N9
2L AN 1OTHANT 7130 ved

IMNNAN YRNY wizan ,0INKR DPP0Y 0230 DY MpPrad nmiTa ,maan v by mpran.13
YNNZ TV XINY T2 NIN MM 2300 DY MPPan Y¥ 17N .pw NID S8 11N In
NYND WANDT PV AN . TNNT YA TWINY TWN PV TN Y 1IMseh P Rnabn
IMRNINT YN TAXR TN DV P72 M2 29 111227 TWarDn 71 1an Xin mnna
2V DpnRn Naan Yang N mMOnn2 ynab ooy (Unilateral Behavior) nynnsyn
PV N1 9PN DN MPPY 19INI DINNNN ONN2 P1va 0PN DINN6BN

{Concerted Behavior)

»2 y*¥nn P.E. Areeda, H. Hovenkamp, J.L. Solow Antitrust Law Vol. I1A 85 (Boston, 1995) : iy 12

“Market power is the ability to raise price by restricting output. A defendant firm has market power if
it can raise price without a total loss of sales. Market power exists in degrees. Power is smaill when
more than a slight increase in price would lead to an unacceptable loss of sales. It is larpe when a
firm can profit by raising prices substantially without losing too many sales.”

*“In sum, no realistic policy would try or could succeed in »o 30,29 mya vs PE. Areeda : fiva 20
eliminating all market power from the economy. It must content itself, at most, with (1) inhibiting the
R.W. Whish o» ; creation or extension of market power by mergers or conduct of questionable”

-Competition Law 11(London, 3rd. ed., 1993) 11
v Prup ow Federal Trade Commission v. Elders Grain Inc., 868 F.2d 901, 906 (1989) : nimwi 2L

“No market fits the economist’s model of perfect competition--although some agricultural »> Posner
markets come close.”
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MIPNVI DIRYM DPN QR INYIL LN DINNND DPRY DPOY 2043 PI) 090anp
TN IPAIN NPHY 1210 .AMIINI AINNT DT DY 12 NN FYaYn Nt LIN»T vl
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I /I, NINNA AN NI NN PNAT W2 032N QYN DY DI DI NIND. 16
NTINNN TN NN IR, PINRI MNP0 2187 - 31 MRNDANT MIIND DY Pwn Mo TR
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DRA NIZNYY MWD INPTER 72 1TYNY 00)N20) 2032590 9V NNy 8H»En s1nnn
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1Y 1TYIY ONINAN] 01NN NRDYN N2PYI a3 TPINNI0IN MINDN N2BD othnnn
2 (1nt TNIRD NN DXPRNN DY I0YY 1T 111 ORN NINYY N1WRD TONPITER

Department of Justice and Federal Trade Commission, Horizontal Merger 20 : iywin 22

Mergers Enforcement Guidelines (Bureau of nmpa ; Guidelines (Issued April 2, 1992), Sec. 0.1,

R. Finbow & mounar ; Competition Policy Consumer and Corporate Affairs Canada, 1992) Art. 2.1,
N. Parr, U.K. Merger Control: Law and Practice 104-105 (London, 1995)

40 Y3 (7.11.1983) 1647 N#1 1983 - T'OWNT ,0»FOVN Y230 710 Ny 23

,R. Finbow & N. Parr UK Merger Control: Law and Practice 104, 201-20(London, 1995) : riny 2
C.J. Cook & C.5. Kerse, E.C. Merger Control 152 (1996).
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waywn yoxn ow Federal Trade Commission v. Elders Grain Inc., 868 F.2d 901, 906 (1989) : nvwn 28

A certainty, even a high probability, need not be'” y2 5y, ony %9 noizn no3yna 1211Hn »3 Posner
shown. Of course the word “may” should not be taken literally, for if it were, every acquisition would
be unlawful. But the Statute requires a prediction, and doubts are to be resolved against the

o mypn CJ. Cook & C.S. Kerse, E.C. Merger Control 152 (1996). ,>ovprn TynwNagy ; transaction™.
Competition authorities will look for cogent evidence that entry is a realistic possibility within a»
relatively short timescale before concluding that the apparent dominance evidenced by a high market
share will prove a transient phenomenon or could be constrained by new entry. The Commission is
no exception”.
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Joseph J. Simons & Michael A. Williams, The Renaissance of Market Definition XXX VIII : nnen &7
Paut. T. Denis, Market Delineation Under the Merger Guidelines: ; The Antitrust Bulletin 799 (1993)
.A Tenth Anniversary Retrospective, XXXVIII The Antitrust Bulletin 517 (1993)
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United States v. Citizens & Southern Nat'l Bank, 422 U.S. 86, 95 S.Ct. 2099, 45 L. Ed.2d : hyywn 30

the acquired banks were already under the effective control of the acquirerrw ayna 92171 pw 41 (1975)
(they were its “de facto branches’), so that the formal merger had little competitive significance”.
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PTN 121 OPPOYN DYANR DY MINHN ,DYPOYR DDA SY NMPan 1M3N B 2 opoN

n¥bAnb N2°PN1,DNPoYN O SY NNNNN OYLD 39353 NNBII YT APY 0 YW YN - mwn St
[(1994) 9TONN AN TWNZ ©PPOY 0200 TN 122D nnnn

2¥ TNNND LI AR AV TNIWD D935 NI0YN LON ODIN 445/93 DY 0Y7202 1A PR OnYn 32

N TID IR PN MY NOWE DV 2IN-2T 1IND TV AR P 0V D20 (10.1.94) O»PTn 0Y73anN
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MoN»AR? PR 93 PR S0pn Dr1anb” (1977) 39,14 /0y, DoInioanyd) oonenl nTwnn neyt anen 33
TN NPT, PAZ NN P2 DUIph Nwnn PR U TIDN D300 INOD L. D010 820 IRTEIn e

E.W Kintner, Federal Antitrust Law vol. IV, Anderson (1984,3777N821; 7., 02113 5799092 7oama1n
“While merger cases tend to focus upon the existence of probable »> Y2t 1996 Supp.) pp. 154-155
P. Areeda & D. F. Turner, ; anticompetitive effects, there also may be procompetitive effects.”

...1n contrast to” > o300 Antitrust Law, vol. IV, Little, Brown & Co. (1980, 1996 Supp.) 2-3
horizontal price fixing agreements, the mere fact that a merger eliminates competition between the
firms concerned - which is intrinsic to any horizontal merger - has never been a sufficient basis for
P Bos, I. Stuyck & P. Wytinck, Concentration Control in the EEC 4 oo 1inonan ; illegality”.

=
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The ‘double standard’ doctrine which arrived in Europe included the notion that »> o1 unn (1992)
cartels should be subject to automatic prohibition, while concentration operation - because of their
supposed economic benefits attributed hereto - should fall under a regime of prohibition only by
exception.

a” »3 y»ann United States v. Philadelphia National Bank 374 U.S.321, 83 8. Ct. 1715, 1741 :nnwn 3¢
merger which produces a firm controlling an undue percentage share of the relevant market, and
results in a significant increase in the concentration of firms in the market, is so inherently likely to
lessen competition substantially that it must be enjoined in the absence of evidence clearly showing
that the merger is not likely to have such anticompetitive effects.”

United States v. Baker Hughes Inc., 908 F.2d 981, 285 U.S App.D.C. 222, 223 (7th Cir. : nnwhn 35

By showing that a transaction will lead to undue concentration in” 2 Thomas vown prvn ow ,1981)
the market for a particular product in a particular geographic area the government establishes a
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