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Competition in the social market economy of the Federal Republic of Germany :5wn9 nxa °
Dompetition in the one hand and a market economy and competition on the » »> 920w ow ’(Bonn, 1990
other are therefore the two dides of a coin ™. "free society" If either is lacking freedom is restricted “
known as
F.M. Scherer, Industrial Market Structure and Ecnomic Performance 18-19 ( Boston, 3" 5uny na 1P
S ysnn 7ed.,1993) One of the most important arguments is that the atomistic structure
In a capitalist >> 300 K.J. Arrow, Social Choice and Individual Values 2 (1963) :5wn5 nxd !
democracy ther are essentially two methods by which social choces can be made: voting typically used
to make "politica" decisions, and the market mechanism, typically used to make "economic" decisions"
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R.H. Lande, Wealth Transfers as the Original and Primary Concern of Antitrust: The Efficiency nxa 14
Interpretation Challenged in The Political Economy fo the Sherman Acy 72 (New York Ed. T. Sllivan
The most visible and obvious result of monopoly pricing is a transfer of wealth_» »> ysnn ed. 1991),

from purchasers to the monopolist: comsumers become poorer while the monopolist becomes richer".
2 NNCNCY YD 371793 NUyA 5267 4251 ()Nm T pIDdT VO NNIN 3 ¥A) 2687/92 Ny (Hwnd nNA
AN NNYW 7T 6218793 XA -Y 5405 (4)710 719, VD N 1) 1IN 2512/90 N7V ;5 309 (2) TH 179 0y 1IN
WYNIT DY NNPYIN PIYD 1IS0N 9D DY NOWIN PN OV ,(26.3.95 ,00719 DIV) DTN YN NOWY 1) Ty
NOYYN PIY MAN NN POV NNHRN NPT PINN .NMYPNN PYSNND NVIYYI RPN ,MIWNRID
YYNNN T TOI NIDMDN MIIN DY NVIYYN NNT DY MY MYV Y5 72T TV WD . NNYPNN SYSHN yva
VYW MIN NV ,NVIDYN N YT HY NNYPNN

ov Hospital Corporation of Amerca v. Federal Trade Commission, 807 F. 2d 1381, 1386 :nnmwn 16
the economic comcept of competition, rather than any desire to preserve rivals " »> Posner vswn sn
as such, is the lodestar that shall guide the comtemporary application of the antitrust laws"

N2 ;37-38 ,29 (1)n 79 ,0PoY YN Yy MP>ab N8YINN 171 ) VDN IND 1.W.D 388/84 X3 N
371/89 N7y ;178 1169 (1) VY 779 ,0MPOY DI Y NMIPPAY DNYIND IV 3 1H7YD (INIY) IN NN 47/83
2309 (2) 70 79 7Y IR D AN PANDY

Robert H. Bork, The Antitrust Paradox 57 (1978, 1993) (1) : N1 "nMAnn” namn Yw npuwian pons *
Competition may be read as the process of ruvalry... So long, therefore, as we continue to speak of
antitrusts mission as the preservation of competition, we must be on guard ahainst the easy and
analytically disastrous identification of competition with rivalry (!!) Competition may be read as the
absence of restraint over one persons economic activities by any other or firm... we cannot use it
because it repuires either the destruction of comtracts (an impossibility in anything recognizable as a
society) or the introduction of some value more fundamental than the preservation of competition (a
needless proliferation and complication of concepts). (!!!) Competition may be read as that state of the
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market in which the individual buyer or seller does not influence the price by his purchases or sales..
This is an enormously useful model for economic theory, but it is utterly useless as a goal of law (!v)
Competition may be read, as a shortannd expression, a therm of art, designatinh any state of affairs in
which consumer welfare cannot be increased by moving to an alternative state of affairs through
judicial decree."

» p>snn P.E. Areeda, H. Hovenkamp, J.L. Solow Antitrsus Law Vol. ITA 85 (Boston, 1995) : nx1 "
"Market power is the ability to raise price by restrictinh output. Adefendant firm has market power if it
can raise price without ak total loss of sales. Market power exists in degrees. Power is small when more
than a slight increse in price would lead to an unacceptable loss of sales. It is large when a firm can
profit by raising prices substantially without losing too many sales."

"In sum, no realistic policy would try or could succeed in » 80,29 mya ,»y5  P.E. Areeda : 2>
eliminating all market power from the economy. It mus content itself, at most, with (1) inhibiting the
R.W. Whish 11 oxncreation or extension of market power by merhers or conduct of questionable"
VN ¥ bw Federal Trade Commission v. Elders Grain Inc., 868 F 2d 901, 906 (1989) : nwn !
although some agricultural —"No market fits the economists model of perfect competition > Posner
markets come close".
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17

Department of Justice and Federal Trade Commission, Horizontal Merger 17n7Na :nnwn

22

;Merhers Enforcement Guidelines (Bureau of nmpa ; Guidelines (Issued April 2, 1992), Sec. 0.1.
R. Finbow & N. Parr, U.K. Merher m53~21; Consumer and Corporate Affairs Canada, 1992) Art.2.1.
Control: Law and Practice 104-105 (London, 1995)
.40 Y1 (7.11.1983) 1647 N1 1983 — T/DWNN ,D»POYN DY1NN PIN NYsn
R. Finbow & N. parr U.K Merger Control: Law and Practice 104, 201-20 (London, 1995) C.J. :nxn **
Cook & C.S Kerse, E.C. Merger Control 152 (1996)
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vown 3N ow Federal Trade Commission v. Elders Grain Inc., 868 F 2d 901, 906 (1989) : nmwn®
A certainty, even a high probability, need not be shown. 12 9¥1, 71y »9 N91¥N NIIYN2 921N S Posner
Of course the word "may" should not be taken literally,for if it were, every acquisition would be
;unlawful. But the Statute requires a prediction, and doubts are to be resolved against the transaction”
"Competition > 0»»snn C.J. C.ook & C.S. Kerse, E.C. Merher Conrol 152 (1996). ,97XN TINON
authorities will look for cogent evidence that entry is a realistic possibility within a relatively short
timescale before concluding that the apparent dominance evidenced by a high market share will prove a
transient phenomenon or could be comstrained by new entry. The Commission is no exception".
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DN DA DINNNA DXPOYN N¥IAPD PPN NN PTIND Y 99257 (22.2.95 ,00M9 DY) DITIHN NONY 18
DYV DINY I MINN YON> DO PN DX .HNY IMN DY DI DNV 71T NINN YONY DNV DIPDY NV P2
7,057V DNYIN RN ON 7NY7Y PMINNY DIWINN .7NY INMNI

Joseph J. Simons & Michael A. Williams, The Renaissance of Market Defintition XXXVIII :xnwn 2’
The Antitrust Bulletin 799 (1993); Paut. T. Denis, Market Delineation Under the Mergher Guidelines:
A Tenth Anniversary Retrospective, XXXVIII The Antitrust Bulletin 517 (1993)
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United States v. Citizens & Southern Natl Bank, 422 U.S. 86, 95 S.Ct. 2099, 45 L.Ed. 2d 41 : mmwn™®

the acquired banks were already under the affective comtrol of the acquirer v 2812 927 DY

(1975)

(they were its 'de facto branches'), so that the formal merger had little competitive significance".
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cases tend to focus upon the existence of probable

"a » y8nn United States v. Philadelphia National Bank 374 U.S. 321, 83 S. Ct. 1715, 1741 :nnwin 34
merger which produces a firm controlinh an undue precentahe share of the relevant market, and results
in a sihnificant increase in the concentration of firms in the market, is so inherently likely to lessen
competition substantially that it must be enjoined in the absence fo evidence clearly showing that the
merger is not likely to have such anticompetitive effects.”

United States v. Baker Hughes Inc., 908 F.2d 981, 285 U.S/ App. D.C. 222, 223 (7™ Cir. :mwn *°
"By showing that a transaction will lead to undue concentration in » Thomas vVywn P8 ow ,1981)
the market for a particular product in a particular geographic area the govermment establishes a
presumption that the transaction will substantially lessen competition. The burden of producing
evidence to rebut this presumption then shfts to the defendant"
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