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RESTRICTIVE TRADE PRACTICES LAW, 5748-1988

APPLICATION FOR EXEMPTION FROM APPROVAL.
OF RESTRICTIVE ARRANGEMENT

In accordance with paragraph 14 of the Restrictive Trade Practices Law, 5748-
1988, (hereafter '"the Law"), served herein, for application for exemption from
approval of the court, the details of the restrictive arrangement are as follows:

1.  Party requesting the exemption:

Name: Bristol-Myers Squibb International Limited
Address: Harrington House

Milton Road,

Ickenham,

Uxbridge Middx. UB10 §PU

England

Name: Bristol-Myers Squibb (Israel), Ltd.
Address: c/o Tal Band, Adv.

S. Horowitz and Co.

31 Ahad Ha'am Street

Tel Aviv, 65202 Israel

Place for service of documents:

c¢/o Tal Band, Adv.

S. Horowitz and Co.
31 Ahad Ha'am Street
Tel Aviv, 65202 Israel

2. The other party to the arrangement:
Name: Pharmabest 1983, Ltd.
Address: 14 Shenkar Street

Kiryat Arie
Petach Tikva, 49513, Israel

Name: Philtel Pharmaceutical, Ltd
Address: 14 Shenkar Street
Kiryat Arie

Petach Tikva, 49513, Israel
3.  Type of arrangement:
The arrangement is by written agreement.

4.  The written arrangements are contained in the following documents:

L



FA22125\1100105692

(i)  Co-operation Agreement, dated March 22, 1999. (Appended as Exhibit "A")

(i) Warehouse and Transportation Agreement, dated March 22, 1999.
(Appended as Exhibit "B")

(iii) Lease, dated March 22, 1999. (Appended as Exhibit "C")

The asset or service that is the subject of the arrangement:

B-MS will import, display, market, distribute and sell:

(i)  Prescription drugs. Only these products are relevant to this
Application.

The following are also products with which B-MS deals, but are not relevant
herein.

(i) Nutritional products
(iii) Ostomy and wound care products
(iv) Medicinal and pharmaceutical products
(v) Medical devices
(vi) Toiletries
The essence of the restriction and the details of it:
The Agreements include two (2) restrictions. They are:
Non-competition clause (Clause 5.4 of the Cooperation Agreement).
Non-solicitation of employees clauses . (Clause 2.6(2)(c) of the Cooperation
Agreement). (Clause 12 of the Warehouse and Transportation Agreement).
The period of the restrictive arrangement:

The period of the aforesaid non-competition clause is one year.

The period of the non-solicitation of employees clause is 5 years (the term of the
Agreements).

The reasons which support exemption from approval of the court:

8.1. Introduction. The agreements which form the basis of the arrangements

between the parties are primarily a buy back arrangement in which B-MS is taking back
the distribution and sales of its products in Israel from Pharmabest, which has
performed said functions since 1980.

8.2 Non-competition Clause. The non-competition clause provides that

Pharmabest will not actively compete with B-MS in Israel for a period of one year from
the date of the signing of the Agreements. Pharmabest is not limited from distributing
B-MS products or the products of other companies. The terms of the Agreements limit
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Pharmabest only in that it cannot fully represent a competitor of B-MS in Israel for one
year. Said restriction is minimal and insignificant.

In addition, the following facts render the restrictive nature of the non-competition
clause as minimal: (i) the combined total market share of the parties (approximately
5%) i1s low; (11) this matter is a vertical merger between parties which have had a
manufacturer-distributor relationship since 1980; (iii) the arrangements are part of a
transaction for B-MS to take back the distribution rights of its own products from
Pharmabest; (iv) Pharmabest will be free to distribute the products of other companies,
without limitations, even during the restrictive period; and (v) Pharmabest is permitted
to represent other companies which do not compete with B-MS from the beginning.

Therefore, given the limited scope and duration of the non-competition clause, the
restriction contained therein is both commeon and reasonable and in actuality, does not
restrict competition in any significant manner.

8.3. Non-solicitation of employees. Except as set forth in the Agreements,
which provide that most of Pharmabest's employees will become employees of B-MS,
the parties are restricted from actively pursuing the employees of the other and from
hiring the employees of the other for a cooling off period of one year from the time such
employee leaves the employ of the other. In view of the fact that most of Pharmabest's
employees will be transferred to B-MS under the terms of the Agreements, the effect of
said restriction is minimal both in scope (the number of employees affected), and in
duration (not an absolute restriction, but metely a cooling off period).

8.4. Conclusion: The effects of the restrictions on competition contained in
the Agreements are common and insignificant for the following reasons:

(1) The total combined market share of the parties is estimated to be
only approximately 5%.

(i) B-MS is not acquiring the assets of a competitor. B-MS and
Pharmabest did not engage in inter-brand competition. Rather, the
arrangements between the parties represent a vertical merger, by

which B-MS is taking back the distribution activity of its own products from
its own long-standing distributor. Said restrictions are common and usual in
such cases.

(iii) The vertical buy-back by B-MS does not increase the concentration in
the relevant market, since B-MS will be performing for itself, activities
which were formerly performed in its name by Pharmabest. In fact, said
Agreements could result in an increase in the competitiveness of the relevant
market, since Pharmabest could, in a very short period of time, start
representing new "actors" in the market or existing competitors of B-MS in
the distribution of their products.

(iv) The restrictive arrangements contained in Agreements do not reduce
competition in the market, since they are pursuant to reasonable and
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common restrictions under all of the circumstances.
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9.  The parties to this application believe that the aforementioned restrictions
constitute all of the restrictions contained in their Agreements. If the Controller finds
that there are other restrictive practices contained in said Agreements, the parties request
that they be given the opportunity to present their arguments relating to the said
restrictions and that said restrictions be held to be exempt, along with the restrictions set

forth herein.

I declare that all of the details mentioned herein are complete and correct, that the
documents attached hereto are correct and that there are no other documents
which determine or are concerned with the arrangement.

Brlstol-Myers Squlbb
International, Limited

Bristol-Myers Squ{bb
(Israel), Ltd.

Pharmabest 1983, Limited

Philtel Pharmaceutlcals, Ltd

CAA—

By: ( ﬁ}&/ Tﬁt’«np A
Sigm’iure and-Seal-

/
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BRISTOL- h&ERS SQUIBB

(ISRAEL) LIMITED
By: M won ‘&”cer{
Signature and Sea

rya sy PRINNIA
jm 14 Y
Signature and Seal

2. Goke

Signature and Seal
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