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Leary V. National Union Of yya 710 092 yap qwx Megarry vawn Hv nyTo NP0y
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YN T2

29D PIY IMNI YA D

"If one accepts the contention that a defect of natural justice in the
trial body can be cured by the presence of natural justice in the
appellate body, this has the result of depriving the member of his
right of appeal from the expelling body. If the rules and the law
combine to give the member the right to a fair trial and the right of
appeal, why should he be told that he ought to be satisfied with an
unjust trial and a fair appeal? Even if the appeal is treated as a
hearing de novo, the member is being stripped of his right to appeal
to another body from the effective decision to expel him. I cannot
think that natural justice is satisfied by a process whereby an
unfair trial, though not resulting in a valid expulsion, will
nevertheless have the effect of depriving the member of his right of
appeal when a valid decision to expel him is subsequently made.
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Such a deprivation would be a powerful result to be achieved by
what in law is a mere nullity; and it is no mere triviality that might
be justified on the ground that natural justice does not mean
perfect justice. As a general rule, at al events, I hold that a failure
of natural justice in the trial body cannot be cured by a sufficiency
of natural justice in an appellate body"

MPN2 N MWITHN (At P. 49).

nonon nyan [1980] A.C. 574 Calvin V. Carr y»ya Privy Council -0 5v pTn posa
"Too Broadly 5 ,Wilberforce 750 »»>ya NN AWR ,Megarry vown 5S¢ 1 NIPYnn
(593 mya ,ov) Stated"

Lloyd yya 1987 mvwa ynny 019190 12 YV PTI-pooa P90 NWIINN YINNRN VOYNI NOHNIN
NNV DI NNWNIN NINIIYA PIWON MO Y9N » yap) ov ,[1987] A.C. 625 V. Mcmahon
: Dillon 19151 5 17 P92 ¥ap) 75 .NYIVN IRV N TN DY Mapya

"T have no doubt that in the present case, if there was any failure of
fairness on the part of the district auditor, either in not offering the
appellants an oral hearing or not offering them an opportunity to
comment on his proposed findings before he rejected the
appellants' representations as untrue, that failure was fully cured
by the hearing in the Divisional Court under the statutory appeal
process'' (at p. 655).

NINDIYA NN TON HYINYP APY NNIVYRIT NRIIYA PYON MO NYIANHD YANN DION N9 ,NY DY
,(”De Novo”) v1nn Nymmy DY TON XN MYIWN TONY o2 ,0T PT P09 %9 By ,mn ,7IvIvn
PN NYIYN DRDIY Y NMIOND IWUNI INDONNND [, NPNY IWNRY M0 [, PONN ynav) 1av
,72NT MOHD NN NON ,TIONPNN MYIN DY NYTN NPOY DY 7IN7Yar NI NPNNLSH

: TPONPHIN MYIN HAPS NN NONDIN NNMIN NVONN D HAPY NYIYN NNIIYY NIVINNDN

"... If the scope of any permissible appeal is limited, so that it does
not involve an examination of the circumstances of the case de novo
on evidence not limited to that which was before the original
tribunal, it may well be that the appellate hearing will not cure the
defects of the original decision.

Where, however, as here, the appeal does require an examination of
the circumstances to the case de novo on whatever evidence may be
put before the appellate court, then the major question for
consideration is, I apprehend, whether, in the context of this
particular case, the procedure as a whole gave the appellants an
opportunity for a fair hearing''. (at p. 654).
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"I can well see that, if the auditor has certified of his own motion
without giving any proper notice to the person against whom the
certificate operates, the court would probably decide to quash it
without entering upon the merits". (at p. 709)

Yoy ,2ov5 99130 Calvin V. Carr yya Privy Council- 1 Y¥ 70 p0a NN D) DT PRIYY IR
,NVONNN YIVYA NN PYTIND NYY PYNA N DI9 YD ¥aPI 12 DIV 11T PO DTN N THNON
S MYIY MIT HY PP 9N

"In them it is for the court, in the light of the agreements made, and
in addition having regard to the course of proceedings, to decide
whether, at the end of the day, there has been a fair result, reached
by fair methods, such as the parties should fairly be taken to have
accepted when they joined the association. Naturally there may be
instances where the defect is so flagrant, the consequences so
severe, that the most perfect of appeals or re-hearings will not be
sufficient to produce a just result. (at p. 593)

PTN PO YIAPY DTN N2 POIN LN DI NYIN I ONX ,NVINNN NN DVID MHOHNDN 182
NYDI T OMPY VIYNNY O NYIVN NN YWD LIVYNN N IRV D Lloyd V. Mcmahon ya
PONPHRN MYIN 292 YI9NN NYHWI TWUN NN NYIY MDY 1N 7N ,(On The Merits”*) 190b
DXAN NN DN YN NN NYNRY PON 191 OOP DN ,MUYD MYIWOW LIYNN M1 NI D DN

21210 PONN NN HVIAY DX TNYN M OV INIPYNT ,DIPN TIY PR ,NPDNHN NINIIVN )92 YWY

"...In every case it must be for the court, as a matter of discretion,
to decide how in all the circumstances its jurisdiction under section
20(3) can best be exercised to meet the justice of the case. But I am
clearly of opinion that when the court has, as here, in fact
conducted a full hearing on the merits and reached a conclusion
that the issue of a certificate was justified, it would be an erroneous
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exercise of discretion nevertheless to quash the certificate on the
ground that, before the matter reached the court, there had been
some defect in the procedure followed''. (at p. 709)

DN .IMNOWA 1O MW DY PONN JND» NIPYRIND RYN NYIYN IRIIY MT ON 11D 0127 2803
P, 79NN NX 5027 DIPN RN NI WX D PN TON 7PN I PONNY MPOND NN NN NN
A0V NURIN 20V Y9 DION HWA

"In my view in cases such as this the question the court should ask
is whether, taking into account the complainant's rights of appeal,
and if those rights have been exercised what happened on the
appeal, the complainant, viewing the combined proceedings as a
whole, has had a fair hearing? I regard this approach as
appropriate because if Parliament makes provision for an initial
hearing followed by appeal then what Parliament should be
presumed to intend is that the persons affected by those
proceedings should be treated fairly in the proceedings as a whole.
Where there are shortcomings in the initial proceedings but the
appellant has in fact been dealt with fairly when the proceedings as
a whole are considered, to regard the proceedings as invalid would
be to condemn something as being unfair because of a flaw in a part
when if the whole was considered the flaw would be sufficiently
insignificant to enable the whole procedure to be regarded as
unblemished. Expressing the matter slightly differently, if the whole
procedure is properly regarded as being fair, then to strike that
procedure down because of a flaw in part will be to apply an
unduly technical approach''. (at p. 669)

NY 195Y 9YN TPON DY 12D 12T NORYN AR NOYN 109D WD NIPHNN DY 1N DY DY NINONN - .66
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SNMNIND LINY PIND DY DT NDN .IMNINN 292 IND XDV NOND D) ,NPRI MINYD 15 1N ,/INNYD
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UTHPT MDD
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