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AN NN DX 12 DY — NN NNONVN NPND NINN Iy DXPNN
NN POIPN 29K P2 DINNY DIYIINN P2M NHNN 2.2

MDD INNRD PIVWN NIan 2.2.1
3,500 -55 2,360 -5 5v 1 HHI 7710 095 piva npindan nX DN 1°0 VIR D IVNnD
92)7H ,PIVA TPNDNN NPIDIN NN AWNNNA .TIPI 1,000 -1 AYYNRY DV MOY — MTP)
STNRD PMYNRYN MYoya
PV XN MNP 1,800 by 1y HHI 715 12 v » ,myaip 270982 MAINNN MM Nymn
YYN 8D MITIPI 50 -0 NOYNY TTHN DX NOYHRN ,NTI PIVIA DN D) ,NMA) NPNDM Dya
NI D PN OPN MTIPY 100 -n NYYNDA TTHN DX NOYNRN NP ;MINN DYDY PWNN
P33 Yy >3 APMND TN HY N2 T ,NPINN TINN XY OX M MIPNRa P ma pind X NY»
. 0»poyn 092301 2T NN 90 NN
1PN HHIE 710 DX 500 ¢ 1000 00PN PT1H1 NND PIRIVID PYNa D M) DX D)
N9N DN OTMYA PP NPT TRD STIPRYN SYPY PT NVNN N PTY — 90 Pt
NN ORI 2ND I YWY NN — DXIPY DNID P2 MIALIND MMDYIN DPPA NIAVYNNN KD
YTNIN SMNND TN NX DXV 0PN HHI-N »Mn) 7y XY .nPHo»Mn 710 Y any
NNYPN NY2 MDD MNPANND NNX T> DY POIP VO TRN NPMINN NN NWIY
NINN 19210 NN92 NN MDYIa
MApYa Yommyas KmND MUY NPT D HIT) 1K SNONN PYN NN 01PN Yon
JON vt NyaINn — NN DIPNY LN — PV DIPAYA 19DN NN NN
SV INNIIN NYIVN ST JIY — MNINYIYI PRTHI 0IN NNND NNINX PN DINNNN 190N DINNY

1992 Department of Justice and Federal Trade Commission Horizontal Merger Guidelines, **

§1.51

F.T.C v. Cardinal Health, Inc., 12F. Supp.2d 34,52

0»POY BY92)N 1995 ,0MPOYN 09NN KY NNNNN /) PPYY SMIMMY 1991 NANN 2/94 1Y : INT 1T PIYY 16
2Py 0°52)0,2003 /AN ©1POYN BY9INN HY NINNN 7 N7¥a ANDP N9 1/00 1Y ;20 YD 3007565
Michal Gal, Competition Policy for Small Market Economies (2002), p. 233 ;93 9>yv ,3017513

(5120 779 17¥a SPRYPN NINHIN PINYY 1Y 1990 — NANN /) D1POYN ©9XNA 9 Nwnn 2247/95 nya
DINNT NDIZY NN IRNIND NPT PMYHYNI NI MDY 1NN DX ,NNIAY NPT DY Iy D IIN)
(P71 POAY 31 70) MINNA PMYNIVYN NYN

18
PIVOMYNVYN SN2 JOP JPNY NI — 190 I8N — VDI YTIN NN
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MOOYN DMINNNN 190N NNNSND 12 NN PPPOY NV NIPHNI DI IPIN NN DD
LIV NPTIDN TRHD IMYNYN DI NN NINHN NNNINY ,HNRN : DPYN NMITID NYDHY
995 — DIPNY DYDY DY Piva MO NN NINNND PNV 12 2NN I8P 7PN NDNNIY ,NNYN
P2 ,MOD .75% -n NOYNY DV PIY NN PTN MPAINN PN — DI (PVIP VDA DY TN)
PNY OXMINDN MANN DX INY TIY NIND YN DT — MDY VP DNHMP D3P DD

NN 5NN XIN OPIRD NVND OITTNN TARY ,HYITYN NHNN MIAPYA 9Iv2 I8
SV INDN) NONYW DY NMIX 90 YYNN DR NHDI) DD 9 DN PMAINNN 99NN nyoa
VDA NPNA ,OMNYAY 91T DINOND DIXINNN MNIYND M9N YYNN IDIMPOIN I 1N
D81 91 P2 DIMININN NNYPA ) NNYT 20D ,92¥2 3NN 7N ROY TN )INT NOIP
NYMNNI 2IVN PON D WY DN NNOYND NHNN DY IND 1D PMIPON DX NPINN N NTAY
991NN S INWIIT MOV DN 12 DXPNND NN NTN PY2 MINHN NN NIAYN
SY YTRY LTNYNA NN DY — MNRMN) MNNXIND NPNMND PRITND ONNMIIN PIva MINN

: Areeda, Hovenkamp & Solow 75

“The 1992 Government Guidelines note that coordinated
interaction can sometimes be frustrated by "maverick firms".
These firms are identified as having "a greater economic
incentive to deviate from the terms of coordination than do most
of their rivals.” As a result, acquisition of a maverick firm
may serve to stabilize a market and make coordinated
interaction both more profitable and more competitively

harmful.”®

MANI NWP N9 T NN IMND NOIP LI NINNK NYHIS NN 1NN ,NON MDD
A2 MINN2) >N

9392 DIMINON YV NV 2.2
QN 931 PNVIPN MY PANYA NYIAPA DM PA DIMINON YW MPNVDIN YT 39N NOIPN PY
PTYIN YD YY) NN PHTIPND TN 1D

DYMIND XD DNAD MINPAD NONX DY DNNYINY PYN 2IMINNNDY
YUND 7999 9397 N1N2 NN YNNIV 9N NOIPN Iy D D
mMAN N DMITON MNTA ,NPIIND KD NDWO NN DY NMHD

7RI 2D, PYO PN NYNI N¥PI)

P.E Areeda, H. Hovenkamp & J. Solow, IV Antitrust Law 1944d3 (1980); also see Horizontal 19
Merger Guidelines, Supra note 13, §2.12
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20N PNIAY DPPOYN OXDNN MY NN NN NN DIVIN,NNNNN NN ,NON M0
YNAIND MDY NNN NYPIAA YIONY NI ,OXRNND .PYI MINNN MNNIN DY PP NN
ANYN TPNVONY NYTNN MDYNN DY ODPOY DN YN MNVDNN NN NAND

0099 NPwyn EIL pa nvnd mminnn »pinmna dvnd 1o — mudnn YY N7Iva Nyasn
: poYo Y8 29

—OVIPN DY IN — MOPN DTN DY THOD MIVY MNVONN YPIN NPNLY
LDYTAPNN PINAND NON L,JNDIN YA D515 DITOND YHNY 1N DN
DI IN DIV YINTPYWY DITIIN DIPNYN 1D IR THOD VY 13 NN
e YO NNDNY DYDY IN,TNAN M THADD NN VY TIY .NYIY TRy
DU MNIN NN TWUNI NTHY NYIAP 1D ,T79Y XNIMND PR NOX DT
MO ORNNA TN ; TPVMDIN NPPOYN MNVDNIN DD DY KPNT
NY22 ,99% OONYY |, OPWN HYA TAT INND DMATH MTOIN OMVY PRYN

1 50IMTI1 YIYA MINNN DY NYKIN NPOY WIYN T )INAD NNNRNN

NN MYIPN ,27NINT TINNN NIV DY DOPAINRD DINNN NPNIN O) MIMNX T IPA
: DNNIND NNMINND PVNIT NP IV DN KDY ON D22 POVIP NNTIND TIND PYA NN D

“It is likely that market conditions are conductive to
coordinated interaction when the firms in the market previously
have engaged in express collusion and when the salient

characteristics of the market have not changed appreciably

since the most recent such incident.”?

NI MIND DOINN NNHYN INRIINY ,YXINN DN D MPONY SNNI YD NNRND DN
NOIPN PIYI MINNT TIMYHWN NYNAD A0 YYN DIPN D098 P DINOND DININNN
b

MINNA NYAY THOY HPYN INNNN NIV 97V 5

ONONIVIAN , NIYVLY . THDINNN NIAND DY MOYMONNY D221 NVHN 2D M9 NYL MYPIANN
,NMONN DY ANY D0 DI APY NNNA PSPMVNN  DNMN NYAIND YA MOYHINNY
MYPARN .NNPN NMDY DINNAXY D) 21NN DY WIID DTHD MNIN ,NDINN NMDY NNNN
NN NN APN NNNN DY NIV IWAR NNNYNN NN NPIDY DINNY D 1PIADN
STURIN DYPNNN NPPNY NNHINY

2793 NPVUYN DY YN 173 DY 19N PAY 17 PIVDYD MOWIN IN IRIN PAY WY mrann 2
.3008761 ,0970Y 09230 ,1999 /2199991 M9 ,17/¥a (INIYW?) VOY29»S

Supra note 14, §2.1 %
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) ON ON ,MYUPIANN DY MOYONNN MYV VNN 71PN DN D INDYN 0270 NNl
INNY YD 92 71PN ND PYTY — INNN 192NN YWY MINNN IO DX NIWHD MOY»ONNNIY
2090 19 DMANN TPMINNN DY THNIOW DPYnN

M2 23 MININD RWNNND OWPIANN DIXTTINN DY ,MDPY MIYVI AWNNND KM INMIY TN DY
NTNY TD DY MASN PN DY TN IUN ,TPMINN-IN MDY NN NIDHNN 1 MY M9ND
(PP — DINDN 12590 NHND NITHNNN YPHIdN2

NV MY IN I DY NPIdN DITID NN PINdN DY 99557
N MNRD NNOYD N PNNRD DTN DY TITA P MPY PI)
i (1ann

: 27NN D) XN DNYT YYD

“To make the requisite determination, the Agency considers
whether cognizable efficiencies likely would be sufficient to
reverse the merger's potential to harm consumers in the
relevant market, e.g ,.by preventing price increases in that

marke.”%

NN P NIRNIND PIYA DXPNNN NN NMDYD PIAD YYN NOYN XTINNN MNMIN IWNRD T
91 YYNN NN 1OND 7D 12 MMIDIN AMDIYA ¥ 2D NOY DX ,NPNN DX PYTSND N 1NN
— DX PNN MY

“[T]he defendants must show that efficiencies created by the
merger are sufficiently large to keep post-merger prices at or

below pre-merger levels.”?*

2

AYIONY Y99 MY T TN DT YV Canvnd DTN Yy NIin DY POYa DNONN Yv)

— N2TN NI NVNNN NNOXD HIMINNN

“When the potential adverse competitive effect of a merger is
likely to be particularly large, extraordinarily great cognizable

efficiencies would be necessary to prevent the merger from being

.39 0y ,7 NN ,9y5

Supra note 14, §4. %

H. Hovenkamp, Supra note 8, p. 503. 2

Horizontal Merger —391;6 myn 995 1995 — 95051 $)2990 N10D5 MITHINN SPID) DY NI .0V 2
Guidelines, Supra note 14, §4
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anticompetitive. In the Agency's experience, efficiencies are
most likely to make difference in merger analysis when the likely

adverse competitive effects, absent the efficiencies, are not

great.”?®

DYMINNN MYWNN DX DI0ID YT DITINN NYV JND NI 71PN 2D DYDY KD N3 NIPNa
OYY D21 N NDNNY TI0 NVSPITIN MNMP [, NIVTIN ONYANN OPDY OPNIVHDYNN
NTPO MNINKND DNV XANY MINNT I9INN NYY .PIwa DXPNNN NN DY IINMYNIYN
P2 NONIND NNTINNY DMOVIN NIV GONY ,DOHNX MIYY DY Nwa Piva DPNN
DYNNN NI YD ,7PONND NN NIPDNY DIINDN NON DI — NNN INKD IITMPY DIPNYN
9V %955 NN NN MAPYL Prva

MNPV DY OMPN 1PV DYDY YNYIANN DYDY DWOON DY TAN P MW PN NIN NINSIN
.DMOMINN MYWYN NOYNRN NN MDY

nYVIIN NNY9N MYV Jd

NNOYN VNN .OMYI0D DMYPI MIND NVIP VDA 1D MV WO ,NPNN MYNIN NVIN DY
NTHY XD ODIN NIV NHWION NIANN NNIVPIT NOIND 2T NYNIN MYL NVIP LOI
NONND DMAVNNN DININD I THAN GN DY VPP NIDIND NNdYDYNN XY DY HVINN DL
TNY2 PIWNN NIINN MLIN 272 ,INNA SDX0IN ONIND NN KD MY DY .IPIVTN
WVPNWNY 799 ,)NVIP LD HY DPPOYN DTN : NN TION 7. 1NPNN IWIN XY DX, 1PN
oY NIIND MY NOY NNIN DY RPNT WIAND ,MPYD 11INNY DMIDIN MNYTN 0
.DMWON DXANIY 7aYN

927 90 R

NV DY NYOINN NN DIMYNIL YINY IND NOX D NTHYN OMNDNN NPT DY PNVDNIN
MNP HY NN D 0NN DINT DTN WHVINYA ,091 .PIVA PN PN MNP
DMNDNN NPT INNAND — INY X PN P RIN TINNDND NN IIMN MO NP
DXPNYA YMNNANN NYIN : OMITINND MINDN IPTI INVA THPNMYIAN DIYOINN NYINY
s MNXIND NIVAYN NIXRNN NNMNN DY OPNNPIIN

“Today the principal concern of merger policy is that
horizontal mergers may facilitate express or tacit collusion or

Cournot-style oligopoly behavior. The 1992 Guidelines use the

Horizontal Merger Guidelines, Id., §4 %
:(5.1) 27mna Horizontal Merger Guidelines —a ynwxan sxonn nown 1o 2/

“the allegedly failing firm would be unable to meet its financial obligations in the near future.”
(1971) M9 HNDNOV NIPPYAN P DININI NN NYIN DRI NOVION NIINN NPIVPYT NPNDA NININY
.3001328 270y 05230 1998 .17¥3 PNVAN 1990 NYIN — NI 12T 1//ya
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term "coordinated interaction” to refer to all these things

together.”?

MYAYN DMINPN DINDN NN ,DOY0T YYNN YW 71NN NITY7A KN MY NHNN
Y7321 ROV ,DPVDNNMIIN DINAND DY2 PIVA DM NV P NN IITHN : MNININD
591NN — PYIP VDAY ,PIVA D210 JIND — DN TN PIYYD INNND T DY 9aya D
YTY DY TMINNN HINN NYIDT .HPYA NSO OXPNN NTPY MNINKRD DMWY NXIANY MINNN
MINNN DIND ,PINARDY PIYN MDDIT,MDD NNSY 292 NN NPYN NN 1D 1NN
INND P YN NIY AN NINM

NYINMIND VIR NN 2NN PYN DY SVDMVLIPN 1I12Y DN DMIDN DN DY 510N
MOYA MIVYPA NMYPN 21090 MNMIYN PID DY INVP NN YHRN MMNI AN DY NONN
P2 NIRIND NNMINNY NN 1D NI PPOY 12 PIYNY TI DY WIANN — DI1NN DMINT TAND
VYN DPN WRND NN : NN NNX NN NPYTIN NDIYD NN MPDNN .12 DINNNN
DINMIANN NN SWNN J9IND NIN 2N WINDY ,0NNNN P2 DINONN NI NN PWNN
LD NNRIND NNMNND

, D1 MNMPN M0 NPNN IWVIN 1D YD MNIANN DY NN INNN VLIV NOX DM
TRY NOYIN MINN DY M2 DNOY YTV GI¥a 12)17H ,05N MDID .12 NMIDYIN NI PV MmN
NPNPYTON DY DT JTPNR IIND NN OMINN D00 DY POy SY DMINND N NININKD DN
APy MINN2 DOMYNRYN DYDY T2 WWN DY INYPI dNYIDWY MINNA NYNAD NPWNN
2000 THNNY PXNVONN 12 DY .TNINN NYNON NX YNNI MDY NAIN NON MDD

MYPANN MIANTN NNN 9D YT DY ,DPPOY DMNY PTH N2 92 99YD 1NN 1R SNVONN
.DPNN DM DOVILY TN, NNNND

DLW N1
D»POY DN DY MNIND

MOUN-YN-) DY
2003 ,LOMIN 31

H. Hovenkamp, Supra note 8, p. 496. %



