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“The appellant arguesthat the agreement before usis so flagrantly
unreasonablethat it violates section 1 of the Sherman Act, and even urges
this court to find that the employee non-competition covenant constitutes a
per seviolation of the Act. Having found the agreement before usto be
reasonable, we of course must decline without reluctanceto find that it
constitutes a per seviolation. Not only hasthe appellant failed to supply us
with any case holding an employee restrictive covenant to be a per se
violation, but no court applying therule of reason has ever held such a
contract violative of section 1 of the Sherman act.””
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“Courtsusually examine the reasonableness of the scope of covenants not to
competein regard totime, territory, and type of product. However, even if a
covenant is overbroad, some courtswill uphold the covenant " to the extent
that a breach of the covenant has occurred within areasonable geographic
area and time period, and, where applicable, with respect to a product
reasonably related to the legitimate pur pose of therestraint. “ Thus, the
plaintiff bearsa heavy burden to provethat a covenant not to compete
violates the Sherman Act.”®

INND T2IY DY PIDOWN WHIN DY MNAD MOIN 2D Y2IP MOYVPRN NDPNPA PN ,NN¥Ta.21
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"The period of one year after the ending of the contract during which the
franchisee continuesto be bound by the non-competition covenant can in
the present case beregarded asreasonable, within the meaning of the
Court’sjudgment (ground 16), both for the purpose stated above and to
allow Pronuptia to establish a new outlet in theterritory of the former
franchisee, which it isunable to do during the term of the contract because
of franchisee’ s exclusivity. It should also be noted that the post term
competition ban isrelaxed in certain circumstances...

Therefore, in this particular case, it should not be considered as restricting
competition within the meaning of Article 85 (1).”°
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“In general, smple agreements between principal and agent in which the
latter merely makes contracts for and on behalf of the former, fall outside
the Treaty. Similarly agreement between undertakings and their employees
fall outside Article 85 (1).”*°
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87/11/EEC: Commission Decision of 17 December 1986 in proceedings under Article 85 of the : nxn °
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EEC competition rules would be in a much better position if he had the benefit of a Commission
decision...”.
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