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S. D. Anderman EC Competition Law and Intellectual Property Rights - The :0) NXM)
Regulation of Innovation (Oxford - 1998) at pp. 7-9; R. Whish Competition Law (LexisNexis, 5th
.( Whish - \onY - ed. - 2003) at pp. 724-735
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"Microsoft argues that the license restrictions are legally justified
because, in imposing them, Microsoft is simply 'exercising its rights as
the holder of valid copyrights'. Microsoft also argues that the licenses
'do not unduly restrict the opportunities of Netscape to distribute
Navigator in any event'. Microsoft's primary copyright argument
borders upon the frivolous. The company claims an absolute and
unfettered right to use its intellectual property as it wished: '[I]f
intellectual property rights have been lawfully acquired'. It says, then

'their subsequent exercise cannot give rise to antitrust liability'. That is



no more correct than the proposition that use of one's personal
property, such as a baseball bat, cannot give rise to tort liability. As
the Federal Circuit succinctly stated: 'Intellectual property rights do
not confer a privilege to violate the antitrust laws" (U.S v. Microsoft

(D.C. Cir. 2001).
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Inc. v. ,Broadcast Music »)y2 P70 7091 1’120 MSIN DY JPOYN VIYNN N2 TO0 ONMNN
+(BMI nv19 1onY) Columbia Broadcasting System, Inc. 441 U.S. 1 (1979)

"... the copyright laws confer no rights on copyright owners to fix
process among themselves or otherwise to violate the antitrust
laws...".
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"ASCAP does set the price for its blanket license, but that license is

quite different from anything any individual owner could issue".

"Here, the whole is truly greater than the sum of it's parts; it is, to

some extant, a different product".
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"Indeed, for purposes of antitrust analysis we would very likely
conclude that nonventure sales are not in the same relevant market as

venture sales because the latter have such a significant cost advantage"

"In sum, the blanket license was a distinctive product whose value to
purchasers was quite different from that of the individual sale of a
single license for a single work, or even from a large number of
individual licenses for numerous such works" (Hovenkamp, Antitrust

law, Vol XIII, p.39- 40).

DI 0N 9GMVNN PNYNRN T-DY DIPNUNN DIXIIN 1Y 200 GMYN YD Tidma v

NIN NONYN YPW ,GMYNN O1NY DYTINNN TRN DI Y-DY 79932 I¥PHD DIN TAN DOV ,0MIN/N

Y DR M902 PvNn [ Hovenkamp THMDNN 1NN NDIWS DANWN DDNIY DITINN DOV 1NN
2720 W9 DDIP D INNDNA,DMIDIP 190N DY GMYN YNIND NDNWUN

DI OITTNN DI P2 N NNOYW RHY IPNWI 1IN»D 112 KDY IXIN0 NN NDMWN )P, DOWDY
GMYN Y9N TN ,ITIY WNNY D12 ODIP YD ,DMDIPN DY NHNTL T .DOVWPNN MIaN I ,9Mmwunn
DN DNOIPN YD TNX DI HY DYNNN ,)D DY .09 DMNIDIPN P2 DWW PIY TN P P29NY 11N
H. Hovenkamp ) NM32 Nt ©INNN ON GMYNN yOIND INKDY N YD DM THN DOHYWN DIYNN
.(Antitrust Law, Vol XIII (Aspen Law Business - 1999) at p. 146



NID 1I¥»Y I ROV AN INMNN NI D) ,9MYN DN 921TH D DTN DNYA NINT oY .24
N2 YOV DX ,9210 9TOND NT DN DY POIN NN D1YWY TD PN ,9MWN DVHN NN P 1D NOY
:NCAA Pya P10 pooa 270N YW )1POYN VAVNN N2 NT PRYY DNMNN ITONN NN TINND 1D

"While joint ventures have no immunity from the antitrust laws, as
Broadcast Music indicates, a joint selling arrangement may "mak[e]
possible a new product by reaping otherwise unattainable efficiencies"

(NCAA, at p. 113).
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MY OXVWPNN MIANK NNX DI DAPNY PNND DY DY 1IN0 I Y100 OWAIN PHNNY 0) NN
N ON D) ,NNN N2, 79 (MDY INIVIIN NYRVNA NPON 292) N9V NYPNON NYIYND 1NN
NNX 935 OONWNRN PNNRD DY NP TPUNRN NI NYIN D910 1PYIIN PHND PIYINI NONMNN
73 7y (INIWI) MR NN 47/83 X)) DOV IRIVIDINIY MDD NYNPYNN MDY NN NIY MIANNN
(169 (1)VY 179 /ARY ©1POY 092N HY NIPIaY NINN 979

95 ,770NN NONON 1OV DY PNNN DINN2 DOVIOPNN MI2N P2 MINNL NYNS PNNPN N0 .28
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"A "blanket license" is an agreement permitting the licensee to use
many items of intellectual property, such as copyrights or patents,
ordinarily without paying separately for the use of each one. If the
owners of the intellectual property rights are numerous, different
sellers may be in competition with each other. In that case assembling
the blanket license and putting a price on it will involve joint price
setting by licensors who would be competitors if the licenses were

sold separately".

,IT2) MPTNA JPMPY NTYA PNIY DOVYPNN MNANDY DYN 19V N ,ms17o1 9o .30
NN YY) NOW DOVIYPNN NN NS NVOPI NN MNP OXIYY NITIVN NN ONX OV
NN PND MYPIANN DOVIPN MIINND YNN ITONN ,NT VDN .DONINNNN INY NTY NN DapN
NNIY MY JPIVY HY NPDOVPIVRD NN DTHIND ,NTUN XY JIPNYPY DY NYRvnn m»Tn
NNYTNN TTIVO NYPIAN DXVYPN NIIN 1Y DIPNA I2TH XIN .WIOPYD NN NNNN YT-DY NN
MITN .NINK IN T NP DY DNYRYN NONN OT-DY WTN XY DY IMDP TV IN NDYTN NN Y
NON MPX NPIDIN MOY2 MIANN DY 1PYN NOTHIND NN MNMIDHN MNP NYNPWNI TN’ 1M
2NN MIVAN PR ,DNSY DOVNNUNY 00N .7PNTITID DOWNNWNN YT-DY NNONWHNN NYYION NN
PHN ,TOMIND NNHN NVIVIY ,MND MIDIND NN HY NNYNIYN NOTYN Y-Sy HWnNd ,vinvn NN
: BMI nw192 010N VoW ,Stevens VYN TOD DNMNN .NYPIAND NN INY 91T 7PN NNYHDYN

"The record plainly establishes that there is no price competition between
separate musical compositions. Under a blanket license, it is no more
expensive for a network to play the most popular current hit in prime time
than it is to use an unknown composition as background music in a soap
opera. Because the cost to the user is unaffected by the amount used on any
program or on all programs, the user has no incentive to economize by, for
example, substituting what would otherwise be less expensive songs for
established favorites or by reducing the quantity of music used on a program.
The blanket license thereby tends to encourage the use of more music, and
also of a larger share of what is really more valuable music, than would be
expected in a competitive system characterized by separate licenses. And
since revenues are passed on to composers on a basis reflecting the character
and frequency of the use of their music, the tendency is to increase the



rewards of the established composers at the expense of those less well
known. Perhaps the prospect is in any event unlikely, but the blanket license
does not present a new songwriter with any opportunity to try to break into
the market by offering his product for sale at an unusually low price. The
absence of that opportunity, however unlikely it may be, is characteristic of a

cartelized rather than a competitive market.

(p. 32-33).
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NPOPITIN MPHY DINN DY SNPN .PIND (X)2 PYOY DNMNNA DI MYLN X MNTY v 38
PRY TY ,NNIYIN DNRD MZTI) 15 NPNY IMYY 1Y ,NT J02 110 1 ISR 1PN NINIDN
NNV YW N DY NONDY ,SWND T .NOWHN NPIONN ,DIPINNDN DNP NIPND DN NHNMPNN
YT-DY DXVVINNAN ,Sullivan DY PIATI IN .7ANT DY DIV PYY 108N N1NIAND ,THIOONN NN
»Getting Gertie's Gareter” VDY YDONN AN MIN DY GoN7 VLIDN 7PNV MYPIANN MI-NNI
.(Sullivan, Handbook of The Law of Antitrust, p. 459)

;9 Federal Antitrust Policy (2ed. 1999) y1902 1y 9vpn2a 1810 Hovenkamp 7991010 D)

"The BMI case may be regarded as sui generic. The product that the
defendants sold and the nature of their property rights in it were
different than the commodities involved in most cartel cases. It is also
unclear that BMI involved price fixing by 'competitors'. To say that
the thousands of owners of performance rights were competitors
implies that 'Heartbreak Hotel' and the 'Moonlight Sonata' are
fungible, which means that radio listeners are indifferent to whether
they hear one or the other. If 'Heartbreak Hotel' and the 'Moonlight
Sonata' each occupies its own relevant market, then the owner of the
exclusive right to perform one of them is a monopolist. Perhaps the
blanket licensing arrangement should more accurately be
characterized as an association of monopolists than an agreement

among competitors" (p.211).
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AV OXNIA0 NN .DMDNDN DIVNNYN 12ID) MNMNIDN MPY 11D O OX 027,00 .40
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YT-DY DYPNVNN DOV DMINIVINT P MINNNA I12VTH IWRD NPHONNN ITYN MYL NN YapH
.DOVYPNN MIAN
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AN O) 12N AP0 MPYA DXTPHRNN DPNRY ,D¥IIN NYNI R¥PIY L (DXDIIVIX MIIN) NYIDI
IMND NOMYN NINK INIT NP PTYY XD NN YW DNI0N NDNT NOTYNT PONDY wHNwnn 1av
nMa3 v yap) (EME v. SESAC (160 F.supp. 865 S.D.N.Y. (1958))pya 70 P01 |75 .INA
DOTINM YIP MNIMARD ¥ DT NN NP, TIN YOIMNMDT PIV N DD NPYIN DY 221m192 NYRYIN
YIAPI ,NNYIT D T KON NPOINN NI NN/ MDY MDY .DMINK DMIN/TA DDONN ONY PRY
NPINN 0 LON N 3387 ,3388/98 (N/N) NIT) DY OTIPID DIp MMV PINYD T2 PV DY nvp
(365 (3) 20 PINN-DOT /AR Y9192 7 /AN 17/ya

DT DYOONN NPNY NPIVY MNY MDY NYAYIND NPT MIMD YTND LD vpRnwn Nay
PTYNY IN,NODN NN WHWND DX NVYNN DIPXYW INND LINNI MNVY NYPVYNN NN ,NTD 28N
NN

S5Y DMV DOWINIL XD DY NNPYPNN DOXVOPNN MIAN YT-D0Y MPNYNRN NN P NPOHNN
DN NVINN LTI D I NPOLNN NP NPIYY IXY IMN DY NIMY MY R DAY .PN> NN
-y Polygram ©Y0»pnn mNan a2 050N XP» RN FTC-n Yoo (Docket No. 9298) 11.9.2002
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NN DML NVIDY DY HOYIOY DIONX DY GMYN PNV DV DO0NL 11O IIYPNN YN 99N
MO»Y DNPINY NPIDTNY DXMAIRN NN MNIN INNA MNND NN DI NAPNNN 050N IMN
- WHYN DIAYND DY IPIIY NN DTPY YTD NNTY,0MDI129N DNIN DIDINND ¥IdINY 19,7192 172N DD
T99)2 172N Y HY DIMAIND YPNN NN MOYNY WP AUR ,DXTT8N 1YV IR FTC-n .qmwnn
YPI DY .DMDONN DN TITHY TOY TPIPYTIN ,GNMIVNN DIADNN T2y N DMIDINN NN 2MY »15
DMININ OPRY ,DXMININ PPV DY NN Y9100 ,NON PPN YD 9T700N 1210 D  FTC-n yap m
DVNN MPYAD 2D 19N NNYP NN Warner -) Polygram S qmwnn 0pnn 1-Dy 18Ny
ANPYY PNION NN, GMUNIN

™MI2N P2 MINNNA XONX,MTTIA NIPN P2 NINND 11T PR INAOY NIPNI AP0V ,NINRD 9ayn

Sullivan 1901 722 ONMNN .MPY HY 19 7900HN DAINNN DMIOY DIINIVINY PIPY DY DIVYOPN
NONY DY217) D912 DMINDH DN Y T-DY NYNIND PIYI NPIOPITIN MDY DOVID NYIITIV NN
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NN 2XN51 NPOY NMIZY NODNN TWND ,qTHN NN XINY ¥ 0N DMININ YW INDN NI NON (MDD
: DY) D9 DNV

"Buyers go to the market not to choose a particular feature film as an
artistic work, but to buy supplies much as might a dress merchant
placing orders to fill his half empty racks" (p. 459).

980 YN NP HIY DYONMNN DN OMINDN DWHNWN D Hovenkamp Tm190N 922010 ,NN¥1Ta
279 (ANI) PV INNHN

"However, market definition problems arise when the tying product is
a television show or movie of other copyrighted performance. On the
one hand, every television show and movie is artistically unique, and
significant groups of customers love one show while disliking another.
As a result, there is little warant for grouping all television shows or

all movies into the same relevant market.

On the other hand, from the television station's or movies exhibitor's
point of view, alternative shows or movies are really nothing more
than alternative sources of audience and revenue" (H. Hovenkamp,
M.D. Janis, M.A. Lemley, IP and Antitrust An Analysis of
Antitrust Principles Applied to Intellectual Property Law, (Aspen
Law of Business, 2003 Supplement) p. 20-22) (hereafter - IP and

Antitrust).
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"A middleman with a blanket license was an obvious necessity if the
thousands of individual negotiations, a virtual impossibility, were to
be avoided" (p. 20).
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Our main conclusion is that collective licensing bodies are the ~ "1.5.
best available mechanism for licensing sound recordings provided

they can be restrained form using their monopoly unfairly".
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"3.4 Collective licensing is adopted everywhere in the world where
copyright is enforced. It is long-established (in the United Kingdom
since 1914, in some other parts of Europe since the mid-19th

century)".
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"ASCAP reduces costs absolutely by creating a blanket license that is
sold only a few, instead of thousands, of times, and that obviates the
need for closely monitoring the networks to see that they do not use

more than they pay for.

This substantial lowering of costs, which is of course potentially
beneficial to both sellers and buyers, differentiates the blanket license

from individual use licenses". (p. 21).



: Federal Antitrust Policy 17902 2n15 Hovenkamp 190

"The blanket license arrangement saved untold millions of dollars in

transaction costs" (P.210).
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"The blanket license... accompanies the integration of sales,
monitoring, and enforcement against unauthorized copyright use... the
blanket license developed ... out of the practical situation in the
marketplace: thousands of users, thousands of copyrights owners, and
millions of compositions. Most users want unplanned, rapid, and
indemnified access to any and all of the repertory of compositions.
And the owners want a reliable method of collecting for the use of

their copyrights" (p. 20).
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"So, not only does ASCAP's blanket license lower transaction costs
compares to direct licensing, but it also expands output. In short,
ASCAP is a procompetitive joint venture" (Landes, Harm to
competition: Cartels, Mergers and Joint Ventures, in
Collaborations Among Competitors, Fox & Halverson, (Editors)
(1991), Originally appeared at 52 Antitrust L.J. 625, p. 31).
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"Our conclusion that ASCAP expands output is reinforced by the
nonexclusivity of the rights acquired by ASCAP. Nonexclusivity means that
ASCAP competes against its own members who have the option to license

their compositions directly to a user of music."
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"The Broadcast Music case very likely involved the unusual situation
in which nonventure sales did not act as an effective brake on venture
sales, but only because the venture itself created such a significant
cost advantage" (Antitrust Law, Vol. XIII, p. 40).
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It should also be pointed out that while a natural monopoly may be
anti-competitive, such anti-competitive behaviour may not necessarily
constitute a public detriment. Since average costs decline as output
increases, society is best served by the single monopoly. The key issue
is regulation of its operations to ensure that it does not take advantage
of its monopoly position" (Posner, Natural Monopoly and its
Regulation, 30th anniversary edition (1999), p-D).
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"The blanket all-or-nothing license is patently discriminatory. The user
purchases full access to ASCAP's entire repertoire, even though his needs

could be satisfied by a far more limited selection” (p-31).
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"Products A and B are not tied together when buyers choose the bundle from
a defendate who also offers the products separately. This conclusion would
be overcome when a particular plaintiff can persuade the tribunal that the
offer to sell separately was insincere - as when a defendate declined for
ceased to deal with anyone who asked for A alone" (Areeda, Hovenkamp &
Elhauge X Antitrust Law (Little, Brown and Company - 1996) at pp. 316-
317).
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"Indeed, the concept of a 'blanket’ license would not even work if each artist
remained free to set its own price." (IP and Antitrust, Vol. II ch. 30 p.8).

9

"Such a license could not be given without an agreement among
performance right holders as to the price they would charge. If each
performance right holder had insisted on setting its own price, then no price
could be put on a blanket license until after it was determined precisely
which compositions a radio station or other licensee intended to play, how
often it would play each one, and so on. Requiring the station to produce this
information in advance of procuring the license, or even issuing the license
and then subsequently determining the price, would have undermined most
of the advantages of using a blanket license in the first place" (H.
Hovenkamp XI Antitrust Law (Aspen Law Business - 1998) p. 237).
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"The blanket license, as we see it, is not a naked restraint of trade with no
purpose except stifling of competition' ... but rather accompanies the
integration of sales, monitoring, and enforcement against unauthorized
copyright™ (H. Hovenkamp XI Antitrust Law (Aspen Law Business - 1998)
9 1906a. I 19064d).
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"The ASCAP system requires users to buy more music than they want at a
price which, while not beyond their ability to pay and perhaps not even
beyond what is "reasonable" for the access they are getting, may well be far
higher than what they would choose to spend for music in a competitive
system. It is a classic example of economic discrimination" (p. 30-32).
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"No simple, all-inclusive definition of price discrimination is possible.
Succinctly, price discrimination is the sale (or purchase) of different units of
a good or service at price differentials not directly corresponding to
differences in supply cost" (F.M. Scherer & D. Ross, Industrial Market
Structure and Economic Performance (Boston. 3rd ed., 1990, 489)
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"Price discrimination is sometimes condemned because it is symptomatic of
monopoly, and the exploitation of monopoly power implies a misallocation
of resources. This is an inappropriate criticism if monopoly power would be
present whether or not discrimination were practiced. The correct question
is, are resources allocated more or less efficiently under discriminating
monopoly than under simple (uniform price) monopoly? The answer
depends in part upon the type of discrimination exercised." (p. 494).
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"They [the defendants] cannot, as I think, justify their act by saying that the
BBC broadcasted the musical works. That, no doubt, entitled the defendants
and their servants to listen to the works by the use of headphones, or by the
use of loud speakers, and members of the household and people of that sort
are also entitled to listen and to have the advantage of the broadcasting
service... But the public, and according to the authorities that includes the
ordinary visitors to an hotel, are in different position, and in my opinion the
use of the receiving apparatus and the loud speakers for the purposes of
reproducing the work for benefit of those guests is an act which was not
justified or authorised by the licence given to the BBC..." (p. 214-215).
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"19. (1) The performance of the work in public is an act restricted by the
copyright in a literary, dramatic and musical work.

In this Part “performance” in relation to a work —
(a)...

(b)in general, includes any mode of visual or acoustic presentation, including
presentation by means of a sound recording, broadcast, or cable programme
of the work..

(1) The playing of showing of the work in public is an act restricted by

copyright in a sound recording, film, broadcast or cable programme.

(2) Where copyright in a work is infringed by its being performed, played or
shown in public by means of apparatus for receiving visual images or sounds
conveyed by electronic means, the person by whom the visual images or
sounds are sent, and in the case of a performance the performers, shall not be

regarded as responsible for the infringement".
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Twentieth Century Yy P70 P02 .ANY NNMN 277N MDY NI P10 MNNoNN.139

MDY AR NN NPR VIPNN SNV NYNYN D ¥ap) Music corp v. Aiken, 422 U.S. 151 (1975)

99) DIPN Y92 YN DINNNDI INNN D) .Y PN INSY NHYN DN RIN ,7TIWNN 1IN DINPN
:159-160 ya Stewart 1POYN VNVWN YW MWD .0VIPY 91> ,VHPN 1D WKW M YD P07

"If, by analogy to a live performance in a concert hall or cabaret, a radio
station "performs" a musical composition when it broadcasts it, the same
analogy would seem to require the conclusion that those who listen to the
broadcast through the use of radio receivers do not perform the composition.
And that is exactly what the early federal cases held. "Certainly those who
listen do not perform, and therefore do not infringe.... "One who manually
or by human agency merely actuates electrical instrumentalities, whereby
inaudible elements that are omnipresent in the air are made audible to
persons who are within hearing, does not 'perform' within the meaning of the

Copyright Law”. (Citations omitted).

T 99921 Y2119 INA HY PND PPN 19N DYV United States Code -2 17 P19 PN 1976 niva

SV MTYZIN IMDT NN OO NIPYD Yap 17 P95 (4)106 YD .DO0IP) DINTVW NYNWN dT-Dy 18]

PINN DI OPIND NI NNT MOT DI .NPYN DY 13m0 VNI MYIND DAINY MDY Hya
s MNNNY 110 Y01 yapIv

"Notwithstanding the provisions of section 106, the following are not

infringements of copyright:

(5)(A) except as provided in subparagraph (B), communication of a
transmission embodying a performance or display of a work by the public
reception of the transmission on a single receiving apparatus of a kind

commonly used in private homes, unless -



(i) a direct charge is made to see or hear the transmission; or

(ii) the transmission thus received is further transmitted to the public;".
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"It is not, so to speak, that they [the guests] merely looked in at the window
at a peepshow which was for all and sundry to look at, but it was by the
authority and at the instance of the proprietor of the hotel that further steps
were taken to enlarge the audience which was to be reached, ... by the singer
with the strong voice or by the singer who had had mechanical energy added

to his voice".

Fortnightly corp v. United Artist Television, Inc. 392 1y "> NN PT PO NNT NMYY. 142
YT NDW NN T MYV YaP) , NP TYNNA AN NPY MAIynna 12T ow ,U.S. 390 (1968)
DN IN NVITPN MINNN PIMNTV NPV 1IN 12 DNTY HYW 100N 1T NIPN ININD MNY3a
NVYPA ,A0NNPN YV ININN NN NN PN .ONYY NP NNLIN NMYINNI DVNPY Y NOVY
398- /nya) Stewart VYN 90D 27NN DY OV VOVYNN N YAP DINNN YNAD DNV DINTYN
: (400



"The television broadcaster in one sense does less than the exhibitor of a
motion picture or stage play; he supplies his audience not with visible
images but only with electronic signals. The viewer conversely does more
than a member of a theater audience; he provides the equipment to convert
electronic signals into audible sound and visible images. Despite these
deviations from the conventional situation contemplated by the framers of
the Copyright Act, broadcasters have been judicially treated as exhibitors,
and viewers as members of a theater audience. Broadcasters perform.
Viewers do not perform. Thus, while both broadcaster and viewer play
crucial roles in the total television process, a line is drawn between them.

One is treated as active performer; the other, as passive beneficiary.

When CATYV is considered in this framework, we conclude that it falls on
the viewer's side of the line. Essentially, a CATV system no more than
enhances the viewer's capacity to receive the broadcaster's signals; it
provides a well-located antenna with an efficient connection to the viewer's
television set. It is true that a CATV system plays an "active" role in making
reception possible in a given area, but so do ordinary television sets and
antennas. CATV equipment is powerful and sophisticated, but the basic
function the equipment serves is little different from that served by the
equipment generally furnished by a television viewer. If an individual
erected an antenna on a hill, strung a cable to his house, and installed the
necessary amplifying equipment, he would not be "performing" the
programs he received on his television set. The result would be no different
if several people combined to erect a cooperative antenna for the same
purpose. The only difference in the case of CATYV is that the antenna system

is erected and owned not by its users but by an entrepreneur".
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"... it is ... important to consider whether the particular performance, the

character of which is in question, us of a kind calculated to whittle down that



monopoly to any substantial extent. ... The monopoly is, of course, confined
to performances in public, but in considering whether a performance is in
public its effect upon the value to the owner of the copyright of his statutory
monopoly is, I venture to think, a consideration to which any at rate great

importance should be given".

25 VBN DIVIDL NP NN WAY DIPIRNT OND 7N TPDINRD NP0 HYNNY qON JNan
JPRPA-NINN DNMIPOYS NNDNDY YITIN DNP PYND NN DIVIDD IN,YNINN DY DT IN DNV

TYODNNN PTA NINN 220D NN THA N PIPN YN OINTNIN MITNA NYHYN DN NONYN ,NINT DY
(Copinger & S. James on Copyright, 14™ Copinger Y¥ 17902 M>)01 NN T2 .NYI19N 9D DYN
: (Copinger :1919) ed.(London 1999) p. 462)

"An unresolved question is whether, for example, where music of television
programme is relayed to hotel bedrooms, in which the music or programme
is then listened to or watched by the occupants, this amounts to a public
performance. It has been decided in the Exchequer Court of Canada that the
performance of material by way of television in private homes, the material
having been received by subscribers to a cable service, did not amount to
public performance on the grounds that the character of the audience was
purely domestic and even a large number of "private" performances could
not be in public. It might therefore be argued that the character of the
audience in separate hotel bedrooms is similar, each hotel bedroom being the

"nn

occupant's "home" for the night and each performance being "private"".

270983 1940
;P97 (17 U.S.C. Sec.101) »2219 311¥2 P10 270N P1n.152

"To perform or display a work "publicly" means -

(1) to perform or display it at a place open to the public or at any place
where a substantial number of persons outside of a normal circle of a family
and its social acquaintances is gathered; or

(2) to transmit or otherwise communicate a performance or display of the
work to a place specified by clause (1) or to the public, by means of any
device or process, whether the members of the public capable of receiving
the performance or display receive it in the same place or in separate places

and at the same time or at different times".
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"Thus, the transmission of a performance to members of the public, even in
private settings such as hotel rooms or Maxwell's viewing rooms, constitutes
a public performance. As the statutory language and legislative history
clearly indicate, the fact that members of the public view the performance at

different times does not alter this legal consequence".
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"Although Maxwell's has only one copy of each film, it shows each copy
repeatedly to different members of the public. This constitutes a public

performance” (p. 159).
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"The copyright act speaks of performances at a place opened to the public. It
does not require that the public place be actually crowded with people. A
telephone booth, a taxi cab, and even a pay toilet are commonly regarded as
“opened to the public,” even though they are usually occupied only by one
party at a time" (p. 63).
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"La Mancha's operation differs from those in Aveco and Redd Horne
because its "nature" is the providing of living accommodations and general
hotel services, which may incidentally include the rental of videodiscs to

interested guests for viewing in guest rooms.

While the hotel may indeed be "open to the public," a guest's hotel room,
once rented, is not. ... This conclusion is further supported by common
experience. La Mancha guests do not view the videodiscs in hotel meeting
rooms used for large gatherings. The movies are viewed exclusively in guest
rooms, places where individuals enjoy a substantial degree of privacy, not

unlike their own homes".
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"Since hotel guest rooms are indisputably not public places for copyright
purposes, On Command’s system results in no public performances under

public place clause.

On Command’s video transmission are also “to the public” for the purposes
of the transmit clause. Hotel guests watching a video movie in their room
through On Command’s system are not watching it in a “public place” but

nonetheless they are members of “the public”.
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"Where a literary, dramatic or musical work, or an adaptation of such a
work, is performed in public, by the operation of reception equipment or by
the use of a record, at premises where persons reside or sleep, as part of the
amenities provided exclusively for residents or inmates of the premises or
for those residents or inmates and their guests, the performance does not

constitute an infringement of the copyright in the work".
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"(1) Where a sound recording is caused to be heard in public:

(a) at premises where persons reside or sleep, as part of the amenities
provided exclusively for residents or inmates of the premises or for those
residents or inmates and their guests; or

(b) as part of the activities of, or for the benefit of, a club, society or other
organization that is not established or conducted for profit and the principal
objects of which are charitable or are otherwise concerned with the
advancement of religion, education or social welfare; the act of causing the
recording to be so heard does not constitute an infringement of the copyright
in the recording".
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"The relation of the audience to the copyright owner and the effect which the
performance has on his monopoly is a consideration which seems to me to
throw a good deal of light on the situation".

(p. 174).
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"If it can be said that the audience is one which the owner of the copyright
might fairly consider as a part of his public then this indicates that the
performance was “in public”” particularly where the members of the
audience are enjoying the work under conditions where they would normally
pay for this privilege in one form or another. It has been said that the key of
the construction of these words is that what is intended to be protected is the

value of the author’s invention".
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"Secondly, to hold that all in Aiken's position "performed" these musical
compositions would be to authorize the sale of an untold number of licenses
for what is basically a single public rendition of a copyrighted work. The
exaction of such multiple tribute would go far beyond what is required for
the economic protection of copyright owners, and would be wholly at odds

with the balanced congressional purpose behind 17 U.S.C. §1 (e):

"The main object to be desired in expanding copyright protection accorded
to music has been to give to the composer an adequate return for the value of

his composition ...".
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"In this case it is not so much the preparedness of the audience of music on
hold to pay to hear the works were it not for their unauthorized performance
that is significant. That simple analysis belongs to an age where
communications were less technologically advanced and business and
marketing techniques were less developed. Rather, it is the preparedness of
those who wish the music on hold to be played to bear the cost of the
arrangement which provides the key, for it reveals the commercial character
of the broadcast and the commercial deprivation suffered by the copyright
owner. Callers on hold constitute the copyrights owner’s public, not because
they themselves would be prepared to pay to hear the music, but because

others are prepared to bear the cost of them having that facility".
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"But respondent Aiken installed four loudspeakers in this small shop. This,
obviously, was not done for his personal use and contentment so that he
might hear the broadcast in any corner he might be, above the noise of
commercial transactions. It was done for entertainment and edification of his
customers. It was part of what Mr. Aiken offered his trade, and it added, in
his estimation, to the atmosphere and attraction of his establishment".
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"175 (1) In this Part “publication”, in relation to a work — means the issue of

copies to the public, and

includes, in the case of a literary, dramatic, musical or artistic work, making

it available to the public by means of electronic retrieval system;

(4) The following do not constitute publication for purposes of this Part ...
in the case of a literary, dramatic, or musical work —

the performance of the work, or the broadcasting of the work or its inclusion
in the cable programme service (otherwise than for the purposes of

electronic retrieval system);".

S NTYOIT-DY YSINNO 51D 1N 0IDIY 2D (134 /Y 14 NNTNN) 11902 P81 Copinger

"Playing a sound recording in public does not constitute publication, nor
does broadcasting it or including it in a cable program service".
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"Following the invention of the phonograph by Edison ... a large industry
concerned with the manufacture of a sound recordings and similar devices
had come into existence by the time of the Berlin Conference. ... During the
Conference, however, the British delegates raised the question whether it
would be desirable to include in the Convention a provision specifically
giving international copyright protection ... to the actual instruments on
which the musical works were recorded — the gramophone discs, piano rolls
and the like. Against this, it was maintained that this objects were on the
borderline between ‘industrial property’ and copyright, and might
conceivably be held to belong more properly to the former category. The
British Government repeated its suggestion at the Rome Conference ... In
making this proposal, it seems clear that the British Government was
concerned with protection of its own (extensive) recording industry. Once
again, it received considerable criticism on the ground that it was concerned
with the protection of the manufacturing, rather than the authors’ interest".
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"Commentators generally agree that convention law, not national law,
governs the question whether a class of subject matter or a means of
exploitation falls within the convention’s scope so that it is subject to

the national treatment".
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"A separate but related question for national treatment arises when a
creative product admittedly falls outside a convention’s minimum
terms but a country elects to protect it nonetheless under its copyright
legislation. One example is the U.S. Copyright Act’s inclusion of
sound recordings — concededly not Berne subject matter — among the
objects of its protection. ... A persuasive argument can be made, that
the protecting country, having decided to treat the subject matter as
belonging to copyright for its own nationals, should be required to
give the same treatment to works originated on the territory of its
treaty partners, at least if, as in the United States, the legislation does
not expressly provide to the contrary. One reason is to economize in
line-drawing around rights and subject matter coming within the
national treatment obligation. Another reason is respect for national
autonomy and consequent deference to the legislature’s motives in
choosing to place the copyright label in that which, at lesser
international expense, it could have called by a different name" (p.
74).
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"With a view to clarifying the benefits in Israel of authors and proprietors in the United States of
America since May 15, 1948, my Government has instructed me to state its assurances that under the
provisions of the Israeli law all literary and artistic works published in the United States are accorded
the same treatment as works published in Israel, including mechanical reproductions of musical
compositions, and that citizens of the United States are entitled to obtain copyright for their works in
Israel on substantially the same basis as the citizens of Israel, including rights similar to those

provided by section 1(e) of the aforesaid title 17".
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