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»Public utterances might thus approximate the discussion
expected around a cartel table. Even so, the actual effect of
the speeches is far from certain. Market participants will
often be aware of each other's attitude or sentiments even
without the formal communications of the illustration. In
addition, an oligopolist will often feel free to initiate a price
increase with confidence that it can costlessly retract it if his

rivals do not follow.”

YW MIPIIN AR 072M57 DOEPXTH NP APINDINDI DI TMINID 1N%) 0N DYINNI 9N
:NPINDD ML I2PIWI NN NN VRN NN INT 0P

# ...[W]e cannot say that public speech is otherwise
inexplicable or useless either to the parties or to the society.
Consumers and government officials may be interested in
the thinking of indﬁstry officials. Public discussion allows
them to express their views and perhaps to influence
business decisions before they are "locked in'. The firms
might even desire this or might believe that such discussion
will make their ultimate decisions more palatable to those

who will be affected."®

7 Phillip E. Areeda & Herbert H. Hovenkomp, Antitrust Law vol. VI { 1435¢ (3™ ed. 2010).
¥ Ibid.
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"Information exchange can only be addressed under Article
101 if it establishes or is part of an agreement, a concerted
practice or a decision by an association of undertakings.
Where a company makes a unilateral announcement that is
also genuinely public, for example through a newspaper, this
generally does not constitute a concerted practice within the
meaning of Article 101(1). However, depending on the facts

P97 ,0YTN M50 NYN 90PN DTN M2 MUY SYa TIY NPAN VaVADZ MOTYIRMA NN N3 A ?

FPYZ PIYI DI IIN QNIT, 01N NIKD MUY 19ND T KN DYIWNNI MUY miyas orem 2o P27z 1NN
NG NN DINRNA NI AMPYT RWTY IMYAND N2MDD 710N 11T NRa 1390 .01 nowb [mitzjamiaivin}
905 YR MM NYWHRH N 10 1IOND
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underlying the case at hand, the possibility of finding a
concerted practice cannot be excluded, for example in a
situation where such an announcement was followed by
public announcements by other competitors, not least
because strategic responses of competitors to each other’s
public announcements (which, to take one instance, might
involve readjustments of their own earlier announcements to
announcements made by competitors) could prove to be a
strategy for reaching a common understanding about the

terms of coordination."®

NN POPRN DNIND O NPN YPHRNY TTIVN 1D MDD NPNSH NTH 173 NN IND
YNNYI NV AVTIY MIVOND

"The fact that information is exchanged in public may
decrease the likelihood of a collusive outcome on the market
to the extent that non -coordinating compahies, potential
competitors; as well as costumers may be able to constrain

potential restrictive effect on competition...""

NMYNY MYUIT BY MTNHNNOY DPYIHN D93 NDSEN AN NYTA NI nuve 5
200 Nian MenH YN

DYNYS NN NPT DY MNDH VPR NOYWNY NTAIVNN DRDYNND DYYHRY NyTn M9 novw
NN NN TV MPN ONT MO NN NN LTIV DM DYTR NYAND PPN 120 M)
2N DADIN DY NMNY TIANDD DY OPTNY D05NN5 1IN N3 N2 0) AYYI5N Nam

AN

$YIOMN VIVHN M2 Y MY

PN DT U593 798 M%) T DInNYINI PEY Non Napy
DY WHYn NN NN PIPY N PINIYIN TN M
YN NY0HD LNENN MDN XIN $T10 NPONR NN N NPy
AYYD NN YUY 7473 ON - DT NN NDN.L. TI9D e

' COMMUNICATION FROM THE COMMISSION - Guidelines on the applicability of Article 101
of the Treaty on the Functioning of the European Union to horizontal co-operation agreements, [OJ C
1/11, 14.1.2011] para. 60, 63.
""" Supra Note, para. 94 see also Richard Whish & David Bailey Competition Law p.545 (7%, Ed.
2012). :
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2030 WPYNN AN PAND DMINKD Mmb - (9Pa0H wpunh
AN (7NN V9 Y DY INY 1 9PYea NTIND 0) ANY) AN

2 rmvama N59 1990 1V pIY 9 1m0 XY 08

IINNT NPT AWYYT N2 YN 1129 NOPLH PYIN VAYHEN N3 DY NN NN N DY
AT PV OOPNY DY T8 NYTN AN N0 920N 25 IYTN N9 AOPLI PN .UHD YD IMN
NN DINNDY (70 12IND OXNYD) ¥TINN NI AR NYNTH NNND DR D091 7150 v Pa

Mo

NP/ MPHN PY 1RPEA NNNVN 12N NINNN )HIPOIY DIMINND 0299900 NIV NS
TOIN DY 2NN NN D19 1ISH DYINK DY T M 0% MO0 NONN M5 1anm

JIPYT XA 1) MMOR MPHN S¥ 10PPs 07971712 0170 nrapay mawnn nax OECD n
' FNPIXON NNHIN NN YDINVIN YD’ NYIAPY MIVOND NN 2PN32

""As the context of the communication is so determinative of
its legitimacy, per se rules are less helpful in this respect.
Despite this need for case-by-case analysis, given the large
amounts of legitimate, and in some cases required,
information that firms disclose to the general public, it

would be useful for enforcers to provide guidelines and safe
harbours - that would allow companies to steer clear of
infringing competition laws. In principal, these guidelines
should take into account the modern demand on firms to
provide information to the public and investors as well as the
specific conditions of each industry ."*

0¥V DIDY 1IN MNON MPHN 1B YD ,IRN 25732 1IN XPNT DYT0 19N oYY
MDD YT YNISAZ NIND P2 ONPPN NNRD NIYD NPADN NN ,NHNN ,NaNIN vIdnnD
0PN O»PIN DMVYNN YNNI MM TN PaY 001NN PIN

MM MIpon .6

(1992} 830 ,820 (2)10 179 7% T3 MY /3 17792 NASWM BIE3 AT LN 5320/90 pry 12

" OECD Policy Roundtable, Unilateral Disclosure of Information with Anticompetitive Effects
DAF/COMP (2012)17, p.14.
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" Although it would seeni naive to ignore totally the coordination potential
of such public announcement or 10 suppose that the participating firms
were wnaware of it, we cannot say that public speech is otherwise
inexplicable or useless either to the parties ot to society. Consumers and
government officials may be interested in the thinking of industry
officials, Public discussion allows them to express their views and
perhaps to influence business discussions before they are "locked in". The
firms might even desire this or might believe that such discussion will
make their ultimate decisions more palatable to those who will be
affected. And candid statement before congressional committees or other
official bodies and responses to press inquiries cannot be denigrated as
entirely antisocial. To at least some extent, moreover, such speech is

"E

constitutionally protected by the First Amendment™.
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I
TO

ISRAEL ANTITRUST AUTHORITY (IAA)

DRAFT GUIDANCE ON PUBLIC STATEMENTS THAT HARM
COMPETITION

1. INTRODUCTION

1.1  This submission is made to the Israel Antitrust Authority ("IAA")

_ in relation to the TAA's draft for public

comment: Statement on public statements that harm competition ("Draft").

12

1.3 The | hopes to contribute constructively to the IAA's consultation on
the Draft.

2. EXECUTIVE SUMMARY

2.1  Public statements play an important role in well functioning markets. They increase
transparency to the benefit of business, consumers and competition more generally.
There are a great number of legitimate reasons why businesses communicate both to
the general public, as well as to stakeholders. These include informing shareholders

2988324 1



2.2

23

24

and customers, advertising their products, fulfilling any necessary legal and regulatory
obligations,' and encouraging investment.

Any competition regime must operate with legal certainty and within the scope of the
law. Competition law generally sets out prohibitions of anti-competitive collusion and
unilateral abuses of a dominant market position. The ||jjjjjlj vrderstands that
this is the case in Israel. Without a change in the law, enforcement cannot extend
beyond this scope. In other words, enforcement cannot (and should not) capture
unilateral actions that are not abusive of a position of sufficiently strong market
power. This applies to public statements by undertakings. Absent a position of market
power, companies may be subject to competition rules only where they form part of
an anti-competitive collusion. Such an infringement requires the finding of an
“agreement” or “concerted practice” which “restricts competition”. A unilateral
statement by an undertaking in itself is not sufficient to constitute an agreement or a
concerted practice. Enforcement actions may be justified where a clear pattern of
coordination amongst competitors can be established and proven by a competition
authority. Possible examples of this are cases in which there is evidence that third
parties are consistently used to transmit information between competitors (for
example instances of so-called hub-and-spoke cartels) or where public statement are
used to implement and monitor adherence to an underlying (secret) cartel agreement.
Absent such facts and findings — and where there is no abuse of a dominant market
position — competition rules should not interfere in the unilateral business activities
and public statements of companies.

In the light of this, guidance on the circumstances in which public statements can raise
antitrust concern is useful and the IAA should be commended for its willingness to
provide such guidance. However, such guidance should in the _view,
be clear in order to avoid market distortion, ensure legal certainty for the business
community, and not create unnecessary compliance costs. Further, such guidance
should be in line with the scope and the general objectives of competition law.

It is particularly important in this area that a consistent approach is taken by
competition authorities in major jurisdictions as unilateral action by a single
competition authority may put local businesses at a particular disadvantage in relation
to their foreign competitors. Public statements may, depending on the nature of the
business involved, have an impact on a market that is broader than a single
jurisdiction. Subjecting companies in one jurisdiction to overly stringent behavioural
requirements in their home jurisdiction may put them at a disadvantage when
competing on regional or global markets. Further, if "local" jurisdiction is interpreted

1

Regulation Impact Statement: Anti-competitive Price Signalling and Information Exchange available at
http://ris.dpmc.gov.au/files/2010/12/Anti-ompetitive_Price Signalling and Information Exchange.pdf
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3.1

in a very broad manner, such administrative practices could have a chilling effect on
the ability of foreign businesses to pursue their global business activities.

The main purpose of this contribution by the _to the consultation by
the IAA is to highlight approaches taken in other jurisdictions and seek to achieve
regulatory convergence between competition authorities. In particular, the -

-recommends amendments to the Draft to ensure it acknowledges that:

truly unilateral communication with the public does not constitute an infringement
(absent an abuse of dominance) even if this contains confidential information;

public statements can, under very specific circumstances, be part of a cartel
(especially in cases of hub-and-spoke arrangements or price signalling measures used
to execute or monitor an underlying price fixing agreement);

an exchange of confidential information amongst competitors in private (and the
inferences that can be drawn from such activities as well as obligations to publicly
distance oneself to avoid such inferences) must be clearly distinguished from
information contained in public statements; and

even agreements on the exchange of information amongst competitors are not
necessarily anticompetitive and must be assessed on a case-by-case basis as opposed
to taking a “per se” approach justified in relation to hard core cartels such as naked
price fixing or market allocation arrangements. We now consider United States,
Australia and European experience in this area.

While a different approach may be possible, the believes that this
requires specific legislation and that such legislative approaches have been found to
be rather impractical from a competition policy point of view.

BACKGROUND ON INFORMATION DISCLOSURES

Rationale for business communication and pro-competitive effects of public
statements

It is generally accepted that communication with investors, suppliers, and customers
is a key part of running a successful business. Customers need to understand what is
available and at what price (or, in the case of suppliers, what is being sought at what
price), and investors need to understand and be kept informed of the value proposition
of the business in which they are invested. Market participants cannot operate in
isolation. Businesses rely on market information in order to build their own strategies
and public statements by suppliers, customers, and competitors form an important part
of that market information.



There is a significant body of economic literature which examines whether, and if so
when, advance price announcements can lead to collusive outcomes. This literature
shows that advance price announcements do not always lead to collusive outcomes
and they can often benefit customers. This means that a blanket prohibition of
advance price announcements would prohibit behaviour that often benefits customers.
Instead, each case needs to be assessed on its merits. The literature does not support
the conclusion that advance price announcements should be treated as an infringement
by object or a per se infringement.’

It is also important to remember that even an exchange of information between
competitors or a set of public statements by competitors is not sufficient on its own to
restrict competition in the sense that it creates a collusive outcome. It can lead to
coordination of competitive behaviour only if:

The market fulfils the conditions necessary for collusion to occur, except that the
market is not sufficiently transparent; and

The exchange of information under investigation creates the degree of transparency
necessary for coordination to occur.

For example, the OECD comments that:

The structure of the market and levels of concentration is an important factor
in determining how anti-competitive information exchanges are, given that
achieving and sustaining collusion is easier in more concentrated markets
with a small number of players.*

The efficiency and other pro-competitive effects of public statements differ across
industries and markets and having regard to the nature of information conveyed. They
can broadly be classified into three categories, namely benefits to consumers and
business customers, benefits to investors and the efficient allocation of resources, and
benefits to industry generally.

See Kai Uwe Kuhn’s contribution to the OECD roundtable on information exchanges. He states that:
Generally improving information will be good because it speeds up the response of firms to new
developments in the market and this will typically have pro-competitive effects. (Submission to OECD
round table “Information Exchanges Between Competitors under Competition Law”, p. 417.) And further
that: If a firm simply announces “We, company x, will raise our prices by 5% on July 1st”, this is not
obviously a coordinating type of communication. There are easily benefits to customers from advance
notice of price developments in the market. There is therefore no good reason to include such public
announcements in a per-se prohibition. The coordinating effect of such an announcement is questionable
and the avoidance cost is potentially high. (Submission to OECD round table “Information Exchanges
Between Competitors under Competition Law”, p. 424.)

OECD, “Information Exchanges Between Competitors under Competition Law”, p. 11.

-4 -



3.2

33

Benefits to consumers/customers

Comparative price information improves market transparency for consumers and
lowers their search costs. Consumers often find it beneficial when information on
prices is provided publicly by different companies. Current and historical information
which is readily accessed, including published prices on price comparison websites,
and brochures and adverts published in magazines, newspapers or available on the
internet, allow consumers to shop around and often encourages consumers to spend
their money with businesses who offer the best deal, rather than just their preferred
retailer, depending on their competitive offering.* These benefits do not only apply to
end consumers, but also for businesses customers. Readily available information can
improve the bargaining position of a customer negotiating pricing with its supplier.

Furthermore, advanced price notifications allow for more certain forward planning.
This allows downstream companies and consumers to cost their inputs accurately and
subsequently plan their own pricing and production more efficiently, which in turn
also benefits consumers.

Public statements in relation to price give customers comfort that they are not being
subjected to price discrimination, without removing a supplier’s ability to differentiate
themselves by offering rebates on objectively justifiable bases.

Publicly available information can also encourage entry into the market and increased
levels of competition to the benefit of consumers.

Benefits to investors and efficient allocation of resources

Public statements play an important role in encouraging investment and maintaining
investor confidence in a business. This often involves disclosure of future strategies,
proposed pricing, and planned output. Informed investment decisions in turn lead to a
more efficient allocation of resources to businesses that are likely to perform.

Investor-focused communications ensure that businesses remain accountable to their
investors, thereby encouraging continuing evaluation of the business’ performance on
a monthly and quarterly basis. This promotes business’ incentive to grow, innovate,
and perform more efficiently, which will ultimately benefit competition in the market.

Strong investor relations, achieved through frequent and meaningful investor
communication, can facilitate the identification of the most viable and profitable
potential areas of growth, innovation, partnerships, or new business ideas.

4

See Overgaard and Mollgaard, “Information exchange, market transparency, and dynamic oligopoly”, ABA
Section of Antitrust Law, Issues in Competition Law and Policy, 2008, Volume 2.
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3.4

Furthermore, a documented record of strong investor communication and an easily
accessible history of a business’s performance is also more likely to attract new
investors and reward successful businesses that make efficient use of the resources
allocated by capital markets.

Benefits to industry

Public statements can benefit industry in a number of ways.

First, public statements can assist in production decisions as information regarding
market dynamics is important in making rational and informed decisions relating to
production and potential expansion. Output can be adjusted to more efficient levels,
thereby ensuring sufficient supply to meet the realistic demand of the market. Firms
can accurately plan expansion projects to meet customer demand without any
wasteful overcapacity.

Even basic information such as prices and movement in prices shed significant light
on demand and supply dynamics in a market.’ Benefits extend further than just
industry — increased and accurate information on the market “may improve firms’
ability to plan their businesses decisions to the benefit of society”.® It has also been
argued that certain industries’ prices are particularly sensitive to incorrect estimations
of demand and, as such, if demand forecasting can be improved, society will benefit.”

Furthermore, public statements can facilitate cost and performance benchmarking.
These, in turn, can increase efficiency by allowing firms to compare their costs and
prices against prices paid by the other firms in the industry, as well as their
performance relative to their rivals. This encourages efficiency, enhancements, and
often lower prices for consumers.*

See Hovenkamp, “Antitrust Law, An Analysis of Antitrust Principles and their application”, Aspen Law &

Business, para. 2111b, page 44, Volume XIII; Kuhn, “Fighting Collusion by Regulating Communication

between Firms”, Economic Policy, Vol. 16, No. 32. (Apr. 2001), pp. 169-204; and Nitsche and von Hinten-

Reed, “Competitive Impacts of Information Exchange”, Charles River Associates, June 2004.

Source: Overgaard and Mollgaard, “Information exchange, market transparency, and dynamic oligopoly”,
ABA Section of Antitrust Law, Issues in Competition Law and Policy, 2008, Volume 2, p. 1266.

Source: Hovenkamp, “Antitrust Law, An Analysis of Antitrust Principles and their application”, Aspen
Law & Business, para. 2111b, page 44, Volume XIII; and Kuhn, “Fighting Collusion by Regulating
Communication between Firms”, Economic Policy, Vol. 16, No. 32. (Apr. 2001), pp. 169-204.

See Kuhn, “Fighting Collusion by Regulating Communication between Firms”, Economic Policy, Vol. 16,
No. 32. (Apr. 2001), pp. 169-204.



Pricing transparency in an industry can encourage rivalry through the use of rebates
and discount structures to secure and retain customers.

Overgaard and Mollgaard® note that where prices and quantities in a market are
observable (by virtue of the information being publicly available), key variables in the
decision of whether to enter a particular market become more clear — for instance, if
prices are uncertain, so is revenue, and a potential entrant would struggle to model
potential profitability of entry. Under these circumstances, entry would be less likely.
Greater certainty is likely to encourage increased entry, fewer inefficiently allocated
resources in situations where incomplete information leads to inaccurate assumptions
of the likelihood of success, and consequently more competition, which ultimately
increases consumer welfare.

RESPONSE TO TAA DRAFT

On the basis of the elements above, in particular in view of the pro-competitive
aspects of market transparency and of making available business information to the
benefit of consumers, antitrust authorities globally have rightly been cautious in
taking enforcement action against public statements; in particular given the very high
likelihood of type I errors in this regard. As set out below, cases where public
statements have been found to be problematic under antitrust rules have been
extremely rare, almost always involved a direct public invitation to collude captured
under specific provisions of US law, and always were based on a thorough analysis of
the facts of the facts of the individual case. This being said, guidance by antitrust
authorities is useful and can help businesses, but only to the extent that it brings
sufficient legal certainty. Besides acknowledging that in the absence of an abuse of
dominance, competition rules will only apply to anti-competitive collusion, setting
safe harbours seems to constitute a good approach to providing guidance and assists
businesses understand the compatibility of their behaviour with competition rules.

Because of the global nature of many business activities, the public disclosure of
business information may have an impact across national borders. This is why there is
a clear need for a consistent approach between the national regimes and their
approach to public statements. A number of competition authorities and international
organisations have looked at public statements, either as a topic in itself (such as in
particular the recent work by the OECD)' or as part of their assessment of specific

Overgaard and Mollgaard, “Information exchange, market transparency, and dynamic oligopoly”, ABA
Section of Antitrust Law, Issues in Competition Law and Policy, 2008, Volume 2.

OECD report on « Unilateral Disclosure of Information with Anticompetitive Effects »,
http://www.oecd.org/daf/competition/Unilateraldisclosureofinformation2012.pdf
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4.3

behaviours in the context of exchange of information cases (such as in particular in
the EU, US and Australia).

Available precedents provide useful guidance to national authorities and should be
taken into account in order to avoid the business uncertainty that arises when
competition rules are applied in an inconsistent manner across different jurisdictions.

Against this background, we summarize below the approach adopted by key
jurisdictions in respect of the competition law analysis of public statements. We also
make specific comments in relation to Section 4 of the IAA Draft concerning the
“attitude to public statements in foreign systems”.

United States
General U.S. Approach

U.S. law governing public information disclosures is premised on the recognition of
the value of such disclosures in most instances.' Consumers can make wiser
purchasing decisions, and securities markets function more -efficiently, when
companies disclose relevant information. In so far as US law requires collective
conduct among multiple parties in Section 1 of the Sherman Act, unilateral public
statements by single undertaking will not trigger the prohibition.'

U.S. law contains some specific provisions — which antitrust laws of most other
jurisdictions lack — which prohibit monopolization and even attempted
monopolization (Section 2 of the Sherman Act)'” and unfair and deceptive trade
practices (Section 5 of the Federal Trade Commission Act, “FTC Act”)."

Regarding the scope of these special provisions, the U.S. antitrust agencies have made
a point of avoiding bright line rules regarding the contours of unilateral information
disclosure that violates antitrust laws. The agencies look to “the specificity and
context of the information disclosure, the nature of the industry and the market
involved, and whether there are pro-competitive business justifications for the

OECD report on « Unilateral Disclosure of Information with Anticompetitive Effects », p. 171
http://www.oecd.org/daf/competition/Unilateraldisclosureofinformation2012.pdf

15US.C.§ 1

15U8.C.§2

15U8.C. § 45



disclosure of information.”" In general, U.S. law is “extremely wary of imposing
liability, let alone per se liability, for public announcements that fall short of blatant
invitations to collude.”'®

Procedurally, the Federal Trade Commission (“FTC”) has been the primary
enforcement venue for unilateral conduct that raises antitrust concerns. Only rarely
are such cases litigated in U.S. federal courts.

Special provisions in US law: Unilateral conduct can violate the law when it serves
as an invitation to collude

Given that “attempted monopolization” (which does not require an agreement to
collude or concerted practice to that effect) is captured by Section 2 Sherman Act, the
US authorities treated the request by one competitor made in a private conversation
with another competitor to raise prices as an infringement."”

In a public earnings conference call with analysts, the CEO of a company urged its
only competitor to restore pre-price war prices, the FTC sought and obtained a
consent order that prohibited the company from public and private unilateral
communications. ' The FTC worried that if the company’s primary rival agreed,
higher prices and reduced output would result. In intervening against the
communications, however, the agency took care to note:

Corporations have many obvious and important reasons for discussing
business strategies and financial results with shareholders, securities analysts,
and others. For this reason, the Commission is extremely sensitive to the fact
that antitrust intervention involving a corporation’s public communications
must take great care not to unduly chill legitimate speech."

OECD report on « Unilateral Disclosure of Information with Anticompetitive Effects »,
http://www.oecd.org/daf/competition/Unilateraldisclosureofinformation2012.pdf

U.S. v. American Airlines, Inc., 743 F.2d 1114 (5th Cir. 1984), where the federal court concluded that “a
highly verbal crime such as attempted monopolization may be established by proof of a solicitation along
with the requisite intent.”

In re Valassis Communications, Inc. (C-4160)(2006)(consent decree).

1d., Analysis to Aid Public Comment, at 5.



The agency explained that intervention was justified because “[i]n this case, the
public statements made by Valassis went far beyond a legitimate business disclosure
and presented substantial danger of competitive harm.””

Agencies have relied on provisions other than competition law (i.e., on rules directed
at unfair competition, in particular Section 5 of the FTC Act) to take action against
unilateral public conduct meant to induce collusion, when combined with private
conduct meant to support these efforts.?

The absence of a per se rule

Even within the scope of the special rules aimed at unilateral conduct other than
abuses of market power, there is no blanket prohibition on unilateral disclosures of
information. Because such disclosures are “generally not lkely to harm competition”
and “can have pro-competitive benefits,” U.S. agencies analyze a number of factors in
determining “whether a unilateral disclosure of information is likely to harm
competition.”

More detailed information disclosures regarding outputs, major costs, pricing
information, and new products increase the risk of antitrust violations; less detailed
disclosures create fewer potential problems.” Public disclosures create a smaller risk
of competition concerns than private disclosures. If both are combined, heavier
scrutiny may follow.*

20

21

22

23

24

1d.

In re U-Haul Int'l, 150 F.T.C. 1(2010). Here, the CEO of U-Haul explained that his company was adopting
a policy of “price leadership” and that he was optimistic that the company’s main competitor would follow
its lead. U-Haul’s strategy was to raise its charged rates, and hope that its competitors followed; if they
failed to raise their rates, U-Haul would reduce their rates back to a competitive level.

An invitation to collude may be explicit or implicit In re Stone Container Corp. a large manufacturer
voluntarily reduced its output in an effort to reduce inventory levels. It also communicated—through
public statements such as press releases and private conversations with its competitors—a desire to reduce
inventory across its entire industry. In furtherance of this effort, the manufacturer purchased large volumes
of inventory from competitors. The manufacturer hoped that such a drawdown in inventory would later
support a price increase. The FTC determined that Stone Container’s actions were only an implicit
invitation to collude, as there was no direct promise that Stone Container would take certain actions so
long as its competitors followed.

OECD report on « Unilateral Disclosure of Information with Anticompetitive Effects », p. 175
http://www.oecd.org/daf/competition/Unilateraldisclosureofinformation2012.pdf

Id. at 175-76.

Id. at 176.
-10 -



4.2

The nature of the industry and market affect how U.S. antitrust agencies approach
public disclosures of information. In concentrated industries or marketplaces with
dominant players, unilateral disclosure is much likelier to have anticompetitive
effects. “By comparison, a disclosure of information in an unconcentrated industry
with robust competition is less likely” to cause competition problems.”

The substance of the disclosure itself is among the most important considerations for
U.S. antitrust agencies. A disclosure with a facially reasonable business justification
raises fewer antitrust concerns than a disclosure with a facially anticompetitive
justification—for instance a memorandum expressing a willingness to reduce output.*

Australia: repeal of “price signalling” laws and replacement with provisions
dealing with “Concerted Practices”

In the Draft, the IAA points to the Australian price signalling laws as support for the
proposed laws in Israel. However, it is important to note the Australian Government
commissioned Competition Policy Review issued a Draft Report dated September
2014 (“Draft Report”), that has recommended repeal of the Australian price
signalling laws referred to by the IAA.

Price Signalling Provisions

The Draft Report recommends the repeal of the “price signalling” provisions in the
Competition and Consumer Act 2010 (Cth) (“CCA”) as they are said not to be “fit for
purpose” in the current Australian economy. The price signalling provisions contained
in Division 1A of the CCA prohibit the private disclosure of pricing information to a
competitor (not within the ordinary course of business) on a per se basis (section
4477W), and the general disclosure of information where the purpose of the
disclosure is to substantially lessen competition (section 44ZZX). Currently, these
provisions only apply to the banking sector, but can be broadened by regulation.

These provisions arise from ACCC concerns in 2007 with the exchange of
information relating to retail petrol pricing involving Informed Sources which the
ACCC considered to be anti-competitive. However, in 2010, the Australian
Government as part of reforms relating to “Competitive and Sustainable Banking
practice”, legislated to prohibit “price signaling” due to concerns with statements
relating to interest rates.

25

26

1d.

1d.
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4.3

Ultimately, having regard to industry concerns where the private disclosure of price
information could be said to be commercially reasonable and indeed necessary in
circumstances of common banking practices such as syndicated lending or insolvency
workouts, numerous exceptions were included in these provisions in the CCA. There
are some 13 exceptions to the provisions highlighting the potential application of such
practices to legitimate businesses practices.

The [ ¢ound tha

"Unlike most parts of the [Australian] competition laws, the price signalling
provisions do not enjoy wide support. The provisions are complex and create an
additional compliance burden for business."”

In these circumstances, the - recommended expanding section 45 so that it
“applies to contracts, arrangements, understandings and concerted practices, where a
concerted practice is a regular and deliberate activity undertaken by two or more
firms, it would include the regular disclosure or exchange of price information
between two firms, whether or not it is possible to show that the firms had reached an
understanding about the disclosure or exchange™. The proposed position would mean
that such practices are only prohibited if they have the effect of substantially lessening
competition.

Accordingly, the Australian price signalling laws provide a cautionary example for the
Draft. In particular, the Draft is potentially overreaching as to its positioning of such
international competition laws in this area. Moreover, the Australian precedent
suggests following a more standard approach of the European "concerted practices"
may be more appropriate.

European Union
General EU approach

Under EU rules, in the absence of an abuse of dominance, potentially anti-competitive
public disclosures will be assessed under Article 101 of the Treaty on the Functioning
of the European Union (“TFEU”). To apply, this provision requires the finding of an
agreement or concerted practice between undertakings that have the object or
effect to restrict competition. Where an authority cannot establish the existence of
an agreement or concerted, the prohibition will not apply, even if a particular
behaviour should be considered undesirable from a competition policy point of view.
Thus, unilateral public statements by undertakings that do not form part of a broader
agreement or concerted practice do not fall into the ambit of EU competition rules.
Accordingly, there has never been any enforcement action in relation to such
statements.

-12 -



Even where information is exchanged amongst competitors (on the basis of an
agreement to such effect), the European Commission explicitly acknowledges that
disclosure of information by one undertaking can have pro-competitive effects.”” The
European Commission considers that information exchange can generally generate
various types of efficiency gains. Solving problems of information asymmetries for
instance can result in more efficient markets. Sharing of information can also help
companies to save costs by reducing their inventories, enabling quicker delivery to
consumers, or dealing with unstable demand. Furthermore, information exchange may
directly benefit consumers by reducing their search costs and improving choice.*
Thus, even where there is an agreement to share information, such an activity may on
balance be pro-competitive and every case needs to be assessed on its own merits.

Infringement of competition law requires an agreement or concerted practice

The European Commission will assess potentially anti-competitive public disclosure
by a single undertaking in a similar way as “information exchange”,” considering
that many of the concepts and the framework of analysis developed for the assessment
of information exchanges in a private context could be applied to public disclosure.
However, any application of the competition rules will always require a finding that
the relevant behaviour forms part of an agreement or concerted practice under
Article 101 TFEU.*

Public announcements by an undertaking that do not form part of a broader (explicit
or implicit) anticompetitive agreement with competitors, generally do not constitute a
concerted practice, either.”’ A concerted practice within the meaning of Article 101
TFEU can only be found if (i) public announcements involve invitations to collude or
contain strategic data and (ii) the announcements are followed by similar
announcements by competitors indicating an effort to coordinate.*

27

28

29

30

31

32

Commission Guidelines on horizontal co-operation agreements, par. 57, 63 and 94 and the European Union

contribution to the OECD Report, p. 183: 'Generally, the disclosure of information to the public at large,
for example through a press release, can ofien be seen as beneficial.'

Commission Guidelines on horizontal co-operation agreements, par. 63.

See the European Union contribution to the OECD Report, p. 179-180.

See the European Union contribution to the OECD Report, p. 179-180.

Commission Guidelines on horizontal co-operation agreements, para. 63.

“(...) for example in a situation where such an announcement was followed by public announcements by
other competitors, not least because strategic responses of competitors to each other's public

-13 -



Thus, a violation of the EU prohibition of restrictive agreements or concerted
practices requires evidence of reciprocity or acceptance: There needs to be proof of an
‘understanding’ or ‘concurrence of wills’. In the absence thereof, information
disclosure by an undertaking cannot be considered a violation of EU competition
law.* Where public statements are concerned, the finding of an infringement requires
that other competitors follow up the announcements with related statements to prove
acting in concert that Article 101 TFEU requires. As the European Commission notes
in its Guidelines on horizontal cooperation, it is only where additional forms of
reciprocal conduct occur that a strategy for reaching a common understanding
(the ‘meeting of minds”) — and thus a violation — may be established.*

Competition concerns relating to price signalling

Only where an agreement or concerted practice amongst competitors can be
established does the analysis consider the impact which statements have on
competition. Information exchanges can have both pro- and anti-competitive effects
for competition. Disclosure of future intended conduct is more likely to facilitate a
collusive outcome than information on aggregated historical data. The European
Commission Guidelines state that information exchange between competitors of
individualised data regarding future prices or quantities should be considered a
restriction of competition by object.”

The Commission's Guidelines make a distinction between committed and non-
committed announcements, as follows from the Guidelines. Where companies reveal
a future price increase to the public and they are fully committed to sell at that price

33

34

35

announcements (which to take one instance, might involve readjustments of their earlier announcements to
announcements made by competitors) could prove to be a strategy for reaching a common understanding
about the terms of coordination.” Commission Guidelines on horizontal co-operation agreements, para 63

These concepts are an extension of the rules generally applicable to hard core cartels: Within the overall
framework of a cartel, a company that receives strategic data from a competitor can be presumed to have
accepted the information and acted upon it, and have thus become part of the cartel (unless it clearly and
actively distances itself from the information received). It has been applied in situations in which
competitors provide commercially sensitive information to one or more competitors in a secret or at least
private meeting and where the coming together of competitors indicates the meeting of minds that is a
requirement for Article 101 TFEU to apply.. See, for example, the EU case law in T-141/89, Tréfileurope v
Commission, [1995] ECR 1I-791, para 85.

See Commission Guidelines on horizontal co-operation agreements, para 63.

See Commission Guidelines on horizontal co-operation agreements, para 74.
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(i.e. they cannot revise it) then “such public announcements would not be considered
as intentions, and hence would not be found to restrict competition by object.””*

The category of agreements or concerted practices that constitute commercially
sensitive information exchanges which can be considered to have the “object” to
restrict competition is therefore reserved to situations where a company announces
non-committed and individual intentions (e.g. in relation to pricing).”” The Working
Group is not aware of a single case ever having been brought by the Commission
during the existence of European competition rules.

Assuming that an agreement or concerted practice can be established and that it does
not contain a restriction “by object”, the question of whether or not a public
announcement has the effect to restrict competition (i.e., the anti-competitive effects
are likely to outweigh the pro-competitive effects) must be assessed on a case-by-case
basis, bearing in mind that in general, public announcements can be seen as
beneficial. The effects-assessment compares the likely effects of the information
exchange with the situation that would prevail in the absence of the information
exchange.* The likelihood of anti-competitive effects will very much depend on the
characteristics of the information exchange and the structure of the relevant market.
For instance, a single disclosure of sensitive information made by one company
would typically not be sufficient to facilitate collusion and thus give rise to any anti-
competitive effects. Only frequent or recurrent disclosure of information is likely to
facilitate collusion and thus may lead to a restriction of competition.* Likewise, for
disclosures of a single undertaking to have effect, the structure of the market is
relevant. In a relatively concentrated market the gains of collusion are higher and the
gains of deviating are lower than in more fragmented markets, making collusion more
likely in such a situation.

Considering the potentially anti-competitive effects, the fact that information is
disclosed in public in any case reduces the likelihood of a collusive outcome. Publicly
disclosed information enables non-coordinating companies, potential competitors, as
well as costumers to constrain the potential restrictive effect on competition, as is also

Ibid., footnote 4.

This is without prejudice to the possibility that public announcements of intended individualized prices
may give rise to an efficiency claim within the framework laid down by Article 101(3) TFEU./bid.,
footnote 5.

See Case C-7/95 P, John Deere v Commission, para 62.

See Commission Guidelines on horizontal co-operation agreements, para. 73.
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acknowledged in the Commission Guidelines.* The ability to constrain potentially
anti-competitive conduct will depend on the barriers to entry and countervailing buyer
power in the market.

In terms of balancing pro- and anticompetitive effects — which must occur once it has
been established that the disclosure may produce anti-competitive effects — the pro-
competitive effects and the constraints to the potential restrictive effect on
competition will, in most cases, outweigh the potentially anti-competitive effects and
it is only based on a case-by-case assessment that an infringement of competition law
can be found to have taken place. The _is not aware of a single case
having been brought by the Commission against public statements of an undertaking
on the basis of such an analysis.

Comments on IAA statement concerning EU competition law

Against this EU competition law background, the _ makes the
following observations in relation to the IAA Draft where it refers to the suggested

European approach towards public statements that could harm competition.

The Draft does not acknowledge that the European Commission can only establish a
violation of Article 101 TFEU if it can prove the existence of an agreement or
concerted practice between competitors.* This is a fundamental condition of the
application of the EU competition rules (outside the scope of abusive behaviour by
dominant undertakings) and a key element that limits enforcement powers of the
Commission to truly collusive behaviour.

In the same sense, the Draft does not acknowledge the fundamental distinction made
in the application of EU competition law between public and private disclosures. The
Draft assumes that if a company receives strategic information from public statements
made by competitors and does not publicly distance itself from it, it will be
automatically considered to have become a party to an agreement or a concerted
practice. That is not a correct representation of the EU case law.

The European Commission makes a distinction between private and public disclosure
of information. The EU case law the Draft refers to in this context always relates to
private exchanges of information between competitors (where an “agreement” to

See Commission Guidelines on horizontal co-operation agreements, para. 94 and footnote 4.

As we can derive from the Wood Pulp case in which the ECJ held that the public announcements of future
pricing, standing alone, did not infringe the competition rules because the announcements did not lesson
'each undertaking's uncertainty as to the future attitude of its competitors. At the time when each
undertaking engages in such a behavior, it cannot be sure of the future conduct of others.' See Case C-
89,101, 114, 116, 117, 125-129/85, Wood Pulp, [1993] ECR 1-1307, para. 64.
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share information may be more easily found that will trigger the application of Article
101 TFEU), in particular in cases where the existence of a cartel has already been
established, as opposed to public statements. There is no basis in EU law to suggest
that companies have to “publicly distance” themselves from public announcements by
competitors, so as to prevent them from becoming a party to an agreement or a
concerted practice in the sense of the EU cartel provision.” In fact, there will not be
an “agreement” or “‘concerted practice” market participants could become part to in
the overwhelming majority of situations of this type.

The Draft does not reflect clearly that the European Commission generally
acknowledges the pro-competitive effects of public announcements by an
undertaking.*

Because of this, the Draft fails to acknowledge the need to assess whether a certain
behaviour has the object or effect of restricting competition (assuming that such
behaviour occurs in the context of an agreement or concerted practice). For this
purpose, the Commission will assess for each specific case whether the disclosure of
information (the subject matter of the agreement or concerted practice) has the object
or effect to restrict competition. Disclosure of commercial information to third parties
will normally not be treated as conduct with the object to restrict competition,
implying that the European Commission will — even if the existence of an agreement
or concerted practice of disclosing information can be established — need to establish
in each case that the relevant conduct actually restricted competition in the relevant
market(s) appreciably and that the restrictive effects outweigh the positive effects.

CONCLUDING CONSIDERATIONS AROUND THE ENVISAGED
GUIDANCE PAPER

The _ welcomes the TAA's willingness to offer guidance on the
application and enforcement of Israeli competition law. It believes that the Draft

would greatly benefit from some adjustments that would contribute to legally sound
enforcement practices and bring it into line with international experience and ensure
that the regulatory burden on undertakings is not unreasonably and unnecessarily
increased beyond what is required to achieve compliance with competition laws. In

particular the ||| | | lbclicves that the Draft should acknowledge that:

42

43

See further the OECD Background Paper by the Secretariat, p. 47: 'Simple acquiescence can be considered
as acceptance of the information received. It is for this reason that particularly in the context of private
exchanges (e.g. a price announcement made by a competitor during a meeting of the trade association),
courts have considered necessary that participants to the meeting had to publicly distance themselves from
the discussion in order to escape liability', with reference to: case T-141/89, Tréfileurope v Commission,
[1995] ECR 1I-791, para. 85.

See footnote [1] above.
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public statements by companies generally serve a legitimate business purpose
and often efficient and pro-competitive; in many they are cases related to
regulatory obligations;

a clear distinction must be made between private information exchanges
amongst competitors (and the inferences that can be drawn from them) and
public statements made by undertakings vis-a-vis customers, suppliers,
investors/investment analysts and other stakeholders,

public statements may under certain circumstances fall foul of competition
rules where they form part of anti-competitive collusion amongst competitors
(where the publication of information is used to coordinate prices (other other
parameters of competition) or constitutes a means of implementing a pre-
existing agreement on such parameters),

where the existence of an agreement or concerted practice is established, its
assessment requires a careful balancing of pro-competitive and anti-
competitive effects of such a behaviour,

absent an agreement or concerted practice among competitors undertakings
are not required by competition law to (negatively) react to public statements
by their competitors which they may become aware of even if such statements
contain competitively significant information; and

by introducing such amendments, the proposed IAA Draft could be improved
to be more in line with legal requirements in other mainstream jurisdictions, as
well as the findings of international organisations, including those of the
OECD.
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