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David €. Coulson, Antitrust_Law_and_ the Media: . Muking _the . Newspopers Sofe_for ,mmwen’
The newspaper industey 3 320N onea Pann Democegey 57 Journalism Quarterly 79, 81 (1980)
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A relevant mavket is the smallest market for which the elasticity
of demand nad supply are sufficiently low that a ficm with 106%

of thut market could profitably reduce output and increase its
. . 4
price substantially. '
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wodbie relevant product market will, as a broad general rale,
comprise identical products or products considered by consumers
to be interchangeable having regard to theiv characteristies, price
or use taken together, bul narrower markets may exist based on
characteristics, price or use taken imli'vitluully.'Ig
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... growth or development as a consequence of a superior
product, business acumen, or historic accident.™
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There is general agreenient that beyond some point (the smaler
the number of firms and the larger the shave of the market
occupicd by one or a velatively few fivms, the greater the
likkclihood of substantiul departures from competitive
performance .., *°
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A» 2 Chiel Justice Warren 13on 0w Brown_Shoe v, United Siates, 370 U.S. 294 (1962) : nwn”
compuny's history of expansion through mergers presents a dilferent economic pictwre than a history
of expansion through unilatersl growth.  luternsl expansion is more likely 10 be the result of
increased demand for the company's products and is more likely (o provide increased investment in
plants, wore jobs and greater output, Conversely, expansion through merger is more likely to reduce
available consumer choice while providing no increase in industry capacity, jobs or output,”
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- Brook Group Lid. v, Brown & Willianson Fobaceo Corporation 113 $.C1 2578 (1993) nwn’™®

Sunbelt Teleyision Ing. v, Jongs tatercable Ing., 795 F. Supp. 333, 335 -336 (1992) :nmwen’’

(bhe Suprene Court has consistently ruled that media antitrust defendants are not immune from swit
if their program selections are guided by anti-compelitive motives... Thus, while the Virst
Amendment will shicld legitimate selection decisions, it will not protect predatory conduct. ... the
Shesmaun Act interiers only wilhl those deciston-makers who themselves seek (o muzele the
markeipluce of ideas).

Bellainy & Child, Vivien, Commsn Minket Law of Competition Pa. 624, Pa. 9-055:mwen 3
dth ed,, 1993)
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.Case 85/76 Hofimunn-La Roche v. Commisgion [1979] E.C.R. 461, 541
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The answer to such questiona need not embarrass us: thair
pertinency presupposes that whatever is true In small matters,
must be true In large; and the greater part of the law is founded
upon a denial of exactly that; for in law differences in quantity
again and again become decisive ditfarences in quality.‘"
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The First Amendment, far from providing an argument against
application of the Sherman Act, here provides powerful reasons
; to the contrary. That Amendment rests on the assumption that
| the widest possible dissemination of information from diverse
' and antagonistic sources is esseatial to the welfare of the
public, that a free press is a condition of a free society....

- United States v, Associated Press 52 F. Supp. 362, 373 (8.D.N.Y. 1943)"
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Freedom of the press from governmental interference under the

First Amendment does not sanction repression of that freedom
by private interests.*
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Associated Press ot al v. United States 65 S. Ct. 1416, 1424-5 (1945)



