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Application for Exemption from Approval of Restrictive Arrangement

Pursuant to the Restrictive Trade Practices Law, 5748 - 1988

Pursuant to section 14 of the Restrictive Trade Practices Law, 5748-1988, this
application for an exemption {rom approval of the Tribunal is filed concerming a

restrictive arrangement as detailed below:

1. The party te the arrangement requesting the exemption:

Name: Apple Sales International {("Apple"}

Address: Hollyhill Industrial Estate, Hollyhill, Cork, Ireland AR
Address for Delivery of Documents: Tadmor & Co., Attomeys at Eaw

5 Azrieli Center, The Square Tower, 34" floor, 132 Begin Rd., Tel Aviv 67021, Israel.

Other parties to the arrangement:

Name: Pelephone Communications Lid. (the "Carrier”)

Address: 33 Yizhak Rabin Rd, Givatayim, P.O.B. 62036, Tel-Aviv 61620

Address for Delivery of Documents: Weinstock — Zecler & Co., Attorneys at Law

5 Azricli Center, The Square Tower, 30™ floor, 132 Petah Tikva Road, Tel Aviv 67023,

Jsrael,
Form of the Arrangement; Writlen agreement.

2. If the arrangement was effected in a writing — description of the decuments

establishing it and those that relate to it;

The distribution agreement between Apple and the Carrier, signed on May 26, 2009 (the

"Agreement”), is aftached to this application as Annex 1.

3. The asset or service that is the subject of the arrangement: Apple branded celiular

handset — the iPhone.



Z2-

4. The nature and particulars of the restraint:

The Agreement contains several ancillary provisions aimed at achieving various legithimate

objectives — two in particular. Firstly, to ensure that iPhone's entry to the Israeli market is

fast and successful. Secondly, to preserve Apple's IP rights, brand and reputation. The

ancillary provisions can be roughly divided to five sub-categories as follows:'

4.1

42

Provisions aimed at facilitating iPhone's entry by ensuring am attractive price
for iPhone. These provisions include (1) Setting a maximum resale price with regard
to the sale of the iPhone or the sale of service plans for iPhone users.” (2) Requiring
that subsidies or other incentives agreed upon between the Carrier and Apple (or
other incentives elected by Apple) will be passed on to the consumers.” in addition,
the Agreement contains an obligation by the Carrier to purchase minimum amounts of
iPhones.* The mere obligation of a carrier to buy a minimum amount of products
from the manufacturer does not constitute, in our opinion, a "restrictive arrangement”
as the term is defined by law, and it is mentioned only for the sake of completeness.
However, if the 1AA believes that an exemption for this provision is legally required,
we hereby tequest that such exemption will be given, bearing in mind (among other
things) the legitimate purposc of this provision and the likely pro-competitive effects

of this provision and the Agreement as a whole.

The provisions mentioned in this Section will allow Apple to remain a stable
competitor throughout the term of the Agreement by ensuring the purchase of
minimum quantities of iPhones and attractive prices 1o the benefit of the lsracli

consumer,

Provisions requiring the Carrier to meet Apple's marketing and service
standards. The agreement stipulates that in addition to any other service plan that the
Carrier may offer iPhone users, it will offer them a service plan which meets minimal
requirements defined by Apple, and will not change such a plan (excluding a change

in price) without obtaining Apple's prior approval ®

'Some of the provisions presented herein do not constitute by themselves a "restriction” as the term is defined by law, and their
cuntent &5 being prosenied for the sake of clarity and complewness The breakdown of the provisions to five sub-categories is
nunde For the sake of clarisy. to allow o better understanding of the structure of the Agreement. Many provisions serve in fact
mote than one purpose.

? For specific details concering the different products and services covered by the muximum resale price provisions, see section
3 6 of the Agreement and attachmeni 6 of the Agreemens,

¥ Sec secttons 364} and 3.8 of the Agreement

* See section 4.4 of the Agrecment.

% See section 2.2 of the Agreement and attachment 6 of the Agrec.menl.
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43 Provisions aimed at protecting Apple's brand and reputation as well as
preventing a potential (under the circumstances) inter-brand free riding, by (1)
Disallowing the sale of an iPhone (or an iPhone accessory) together with a third
party's product at a single price, without Apple's prior approval.® (2) Banning the use
of a marketing plan that is targeted at iPhone users with the intention of encouraging
them to switch from an iPhone to a different handset.” 1t should be pointed out that
the provision by no means restricts the Carrier from initiating any general marketing

that may reach iPhone users, so long as it is not specifically targeted at iPhone users.®

44  Provisions aimed at ensuring that iPhone users {or potential iPhone users) are
not offered terms that are less favorable than those offered to other bandset
users, relating to the selling of the handset to handset users and resellers,” the selling
of service plans to handset users,” the supply of extra services to handset users,' the
supply of network services and customer support.” including through the Carrier's
website."” In addition, the Carrier obligates not to charge early termination fees from

or impose penalties on customers upgrading to an iPhone handset.'?

45 Provisions aimed at ensuring the protection of Apple's IP rights, and reputation:
The agreement stipulates that the Carrier must obtain Apple's written approval for any
release of marketing material which cither includes an image of iPhone or mentions
Apple, an Apple product, or the Agreement.'”” Apple has also retained the right to
provide design direction and approve how iPhones are displayed and marketed in
retail locations.'® For the sake of completeness we shall note that the Agreement
contains two ancillary cusiomary provisiens (1) A commitment of the Carrier not add
or otherwise modify any software of an iPhone product without Apple's prior written
consent.”” (2) A commitment of the Carrier to use any Apple approved images, text
and the like under the license provided and subject to Apple's guidelines and
policies.”® None of these provisions constitute, in our opinion, a "restrictive

arrangement” as the term is defined by law, and they are detailed only for the sake of

® See section | of sitachment 3 te the Agreement
7 See section 8.4(d) of the Agreement.
§ Sce section 8.4(d) of the Agreement.
? See sections 3.6(c) and 3 8 of the Agrecinent,
8¢ section 2.2 of the Agreemen
" Sge sections 7.7 and 7.8 of the Agreement.
* Yee section 2.3 and 7.7 of the Agresment,
B gee seclion 7.4 of the Agreement
" See secrion 3.6{d) of the Agreementl,
15 See section B 4(a) of the Agreement,
© Sce section 8.4(c) uf the Agreemien|
7 Sce section 9 | of the Agreement.
¥ See section 8.5(a) und & 4{b) ol the Agreement
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completeness. However, if the IAA believes that an exemption for these provisions is
legally required, we hereby request that such exemption will be given, bearing in
mind (among other things) the legitimate purpose of these provisions and the likely

pro-competitive effects of the Agreement as a whole.

46 In order to protect Apple's global reputation, the Agreement contains provisions that
are meant to make sure that only Apple's criginal products, which meet its high
quality and safety standards, are sold 1o consumers, and that they are offered only by
suitable distributors. Accordingly, the Agreement stipulates that the Carrier will
purchase the iPhones directly from Apple and that it will sell iPhones through
authorized retailers only. The Carrier also undertakes to use best endeavors not to sell

iPhones to a person who intends to export them outside of Israel.’”

4.7  Finally, under section 3.8 of the Agreement, the Carrier is required to impose ali the
conditions and limitations set fourth above upon each authorized location. This
provision is meant to ensure that the ancillary provisions are effective, that they are

not bypassed, and that their benefits and objectives are indeed realized.

The term of the restrictive arrangement: 3 years period,
The grounds justifying an excmption from approval by the Tribunal:

6.1 The Agreement between Apple and the Camier is clearly pro-competitive. The
Agreement facilitates the entry of a new competitor to the market, introduces an
innovative and technologically advanced product, and increases the variety of

products offered to the israeli consumer.

6.2 The Israeli cellular handset market is highly competitive, offering many strong
international brands such as Nokia, Samsung, Sony-Ericsson, LG, BlackBerry and
others. Some of these incumbent brands are well recognized by the Israeli consumter,

and have a variety of handset models that are offered to consumers.

6.3 Under Section 14 of the Law, a restrictive arrangement should be exempted if it
meels two cumulative requirements: Firstly, its not a "naked"” agreement, ie. the
primary purpose of its restrictions is not anticompetitive. Secondly, it must not

significantly impair competition in the market.

" See Section 3.3 and 3.4 of the Agreenwni
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64 The Agreement certainly meets these standards: not only are its restrictions mot
"naked", they arc in fact pro-competitive. Not only does it not harm competition, it
may actually increase competition in the market. [n light of the above, the

Agreement merits the [sraeli Antitrust Commissioner's approval.
Copies of the documents described in section 4 are attached hereto.

I declare that all of the foregoing details are complete and correct, that the attached

documents are correct and there is no other document creating the arrangement or

concerning it. TI M wr— .
9-14-09 DlRECTOR | DRl

!

Date Name & Title ighature



1.

Application for Exemption from Approval of Restrictive Arrangement

Pursuant to the Restrictive Trade Practices Law, 5748 - 1988

Pursuant to section 14 of the Restrictive Trade Practices Law, 5748-1988, this
application for an exemption from approval of the Tribunal is filed concerning a

restrictive arrangement as detailed below:
The party to the arrangement requesting the exemption:
Name: Pelephone Communications Ltd. (the "Carrier")
Address: 33 Yizhak Rabin Rd. Givatayim, P.O.B. 62036, Tel-Aviv 61620
Address for Delivery of Documents: Weinstock — Zecler & Co., Attorneys at Law

5 Azrieli Center, The Square Tower, 30" floor, 132 Petah Tikva Road, Tel Aviv 67025,

Israel.

Other parties to the arrangement:

Name: Apple Sales International ("Apple")

Address: Hollyhill Industrial Estate, Hollyhill, Cork, Ireland

Address for Delivery of Documents: Tadmor & Co., Attomeys at Law

5 Azrieli Center, The Square Tower, 34" floor, 132 Begin Rd., Tel Aviv 67021, Israel.
Form of the Arrangement: Written agreement.

If the arrangement was effected in a writing — description of the documents

establishing it and those that relate to it:

The distribution agreement between Apple and the Carrier, signed on May 26, 2009 (the

"Agreement"), is attached to this application as Annex 1.

The asset or service that is the subject of the arrangement: Apple branded cellular

handset — the iPhone.
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4. The nature and particulars of the restraint:

The Agreement contains several ancillary provisions aimed at achieving various legitimate

objectives — two in particular. Firstly, to ensure that iPhone's entry to the Israeli market is

fast and successful. Secondly, to preserve Apple's IP rights, brand and reputation. The

ancillary provisions can be roughly divided to five sub-categories as follows:'

4.1

4.2

Provisions aimed at facilitating iPhone's entry by ensuring an attractive price
for iPhone. These provisions include (1) Setting a maximum resale price with regard
to the sale of the iPhone or the sale of service plans for iPhone users.” (2) Requiring
that subsidies or other incentives agreed upon between the Carrier and Apple (or
other incentives elected by Apple) will be passed on to the consumers.” In addition,
the Agreement contains an obligation by the Carrier to purchase minimum amounts of
iPhones.! The mere obligation of a carrier to buy a minimum amount of products
from the manufacturer does not constitute, in our opinion, a "restrictive arrangement”
as the term is defined by law, and it is mentioned only for the sake of completeness.
However, if the IAA believes that an exemption for this provision is legally required,
we hereby request that such exemption will be given, bearing in mind (among other
things) the legitimate purpose of this provision and the likely pro-competitive effects

of this provision and the Agreement as a whole.

The provisions mentioned in this Section will allow Apple to remain a stable
competitor throughout the term of the Agreement by ensuring the purchase of
minimum quantities of iPhones and attractive prices to the benefit of the Isracli

consumer,

Provisions requiring the Carrier to meet Apple's marketing and service
standards. The agreement stipulates that in addition to any other service plan that the
Carrier may offer iPhone users, it will offer them a service plan which meets minimal
requirements defined by Apple, and will not change such a plan (excluding a change

in price) without obtaining Apple's prior approval.’

! Some of the provisions presented herein do not constitute by themselves a "restriction” as the term is defined by law, and their
content is being presented for the sake of clarity and completeness. The breakdown of the provisions to five sub-categories is
made for the sake of clarity, to allow a better understanding of the structure of the Agreement. Many provisions serve in fact
more than one purpose,

2 For specific details concerning the different products and services covered by the maximum resale price provisions, see section
3.6 of the Agreement and attachment 6 of the Agreement.

3 See sections 3.6(f) and 3.8 of the Agreement,

4
5

See section 4.4 of the Agreement.

See section 2.2 of the Agreement and attachment 6 of the Agreement,
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43 Provisions aimed at protecting Apple's brand and reputation as well as
preventing a potential (under the circumstances) Inter-Brand Free Riding, by
(1) Disallowing the sale of an iPhone (or an iPhone accessory) together with a third
party's product at a single price, without Apple's prior approval.’ (2) Banning the use
of a marketing plan that is targeted at iPhone users with the intention of encouraging
them to switch from an iPhone to a different handset.” It should be pointed out that
the provision by no means restricts the Carrier from initiating any general marketing

that may reach iPhone users, so long as it is not specifically targeted at iPhone users.®

4.4 Provisions aimed at ensuring that iPhone users (or potential iPhone users) are
not offered terms that are less favorable than those offered to other handset
users , relating to the selling of the handset to handset users and resellers,” the selling
of service plans to handset users,"® the supply of extra services to handset users,'" the
supply of network services and customer support,”” including through the Carrier's
website.” In addition, the Carrier obligates not to charge early termination fees from

or impose penalties on customers upgrading to an iPhone handset."

4.5 Provisions aimed at ensuring the protection of Apple's IP rights, and reputation:
The agreement stipulates that the Carrier must obtain Apple's written approval for any
release of marketing material which either includes an image of iPhone or mentions
Apple, an Apple product, or the Agreement.'”” Apple has also retained the right to
provide design direction and approve how iPhones are displayed and marketed in
retail locations.'® For the sake of completeness we shall note that the Agreement
contains two ancillary customary provisions (1) A commitment of the Carrier not add
or otherwise modify any software of an iPhone product without Apple's prior written
consent."” (2) A commitment of the Carrier to use any Apple approved images, text
and the like under the license provided and subject to Apple's guidelines and
policies.'g None of these provisions constitute, in our opinion, a "restrictive

arrangement" as the term is defined by law, and they are detailed only for the sake of

€ See section 1 of attachment 3 to the Agreement.
7 See section 8.4(d) of the Agreement,
¥ See section 8.4(d) of the Agreement.
? See sections 3.6(e) and 3.8 of the Agreement.
10 See section 2.2 of the Agreement,
" Gee sections 7.7 and 7.8 of the Agreement.
12 See section 2.3 and 7.7 of the Agreement,
13 See section 7.4 of the Agreement.
" See section 3.6(d) of the Agreement.
15 See section 8.4(a) of the Agreement.
See section §.4(c) of the Agreement.
17 See section 9.1 of the Agreement.
18 See section 8.5(a) and 8.4(b) of the Agreement.
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completeness. However, if the TAA believes that an exemption for these provisions is
legally required, we hereby request that such exemption will be given, bearing in
mind (among other things) the legitimate purpose of these provisions and the likely

pro-competitive effects of the Agreement as a whole.

In order to protect Apple's global reputation, the Agreement contains provisions that
are meant to make sure that only Apple's original products, which meet its high
quality and safety standards, are sold to consumers, and that they are offered only by
suitable distributors. Accordingly, the Agreement stipulates that the Carrier will
purchase the iPhones directly from Apple and that it will sell iPhones through
authorized retailers only. The Carrier also undertakes to use best endeavors not to sell

iPhones to a person who intends to export them outside of Israel.!”

Finally, under section 3.8 of the Agreement, the Carrier is required to impose all the
conditions and limitations set fourth above upon each authorized location. This
provision is meant to ensure that the ancillary provisions are effective, that they are

not bypassed, and that their benefits and objectives are indeed realized.

The term of the restrictive arrangement: 3 years period.

The grounds justifying an exemption from approval by the Tribunal:

6.1

6.2

6.3

The Agreement between Apple and the Carrier is clearly pro-competitive. The
Agreement facilitates the entry of a new competitor to the market, introduces an
innovative and technologically advanced product, and increases the variety of

products offered to the Israeli consumer.

The Israeli cellular handset market is highly competitive, offering many strong
international brands such as Nokia, Samsung, Sony-Ericsson, LG, BlackBerry and
others. Some of these incumbent brands are well recognized by the Israeli consumer,

and have a variety of handset models that are offered to consumers.

Under Section 14 of the Law, a restrictive arrangement should be exempted if it
meets two cumulative requirements: Firstly, its not a "naked" agreement, i.e. the

primary purpose of its restrictions is not anticompetitive. Secondly, it must not

significantly impair competition in the market.

% See Section 3.3 and 3.4 of the Agreement,
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64 The Agreement certainly meets these standards: not only are its restrictions not
"naked", they are in fact pro-competitive. Not only does it not harm competition, it
may actually increases competition in the market. In light of the above, the

Agreement merits the Israeli Antitrust Commissioner's approval.

Copies of the documents described in section 4 are attached hereto.

concerning it.

Date Name ature and Stamp
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