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“It is yet undecided whether a judicial settlement reached before a national court which
constitutes a judicial act can be invalid for breach of Article 81(1). In Bayer v.
Siillhofer, the Court of Justice considered a no-challenge clause in an agreement which
had been entered into to settle a dispute about the validity of certain industrial property
rights. The Court rejected the argument, advanced by the Commission, that such a
clause should be regarded as compatible with Article [81(1)] when it is included in an
agreement to settle pending court proceedings provided that the existence of the
industrial property right in question was genuinely in doubt. There, the clause was part
of an out-of-court settlement and the Court of Justice stated: “Article [81(1)] makes no
distinction between agreements whose purpose is to put an end to litigation and those
concluded with other aims in mind.” The wider question of the application of Article

81(1) to judicial settlements was expressly left open.”
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Bellamy & Child, European Community Law Of Competition, Sweet & Maxwell, 5 ed. (2001), #
para. 2-026, p.57.
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