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(ONPMIRND Sherman Act-5 1 9yob on»nna) Areeda & Tumer S

“The joint decision to have a meeting or to proceed in a
certain way at the meeting is itself a contract,
combination, or conspiracy that violates Sherman Act 1 if
it can be considered an unreasonable restraint of trade,
As we have seen earlier in this chapter, joint action may
be held to be an unreasanable restraint of trade if it
significantly impairs or tends to impair competition

without adequate justification™”.
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“How ought the law respond to dealers seeking jointly to
bargain with a manufacturer on price? The usual
argument made for allowing such collective bargaining is
that if the manufacturer is large enough to possess market
power, dealers should be permitted to combine in order to
aggregate countervailing power. Accepting the premise
that the manufacturer has power, it does not follow that
the public interest will be served by allowing dealers to

negotiate collectively”."”

9272 DYON Y9N TYRN

“If dealers combine so as to gain power of their own, the
manufacturer may be forced to lower its price to them.
However, there is no basis for supposing that the lower
prices to dealers will result ir lower price to customers of
the dealers. It will be in the dealers interest to continue
the profit maximizing price to consumers. If they are able
to do so, presumably they will; the only effect of their
combining will have been to reduce the price they pay, to
reduce the manufacturers profit, and to increase the

dealers profit. The public will still pay excessive prices,

.L.A. Sullivan, Antitrust, Hornbook series (West Publishing Co.), P.286 '
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but the profit will be split differently. Dealers will pass on

all or part of the benefits of lower manufacturer prices
only if they are forced to do so by competition.””
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“If the manufacturer and the distributor are both onopolies, each adds a
monopoly markup (the difference between its price and its marginal cost is
positive), so consumers face two markups instead of one”
CTURN

“To illustrate the effect of double markup, we contrast a market in which a
manufacturer is vertically integrated into distribution to one with two
successive monopolies. Both consumers and firms lose from the double

markup”
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”"Monopoly and monopsony are symmetrical distortions of
competition from an economic standpoint”
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“A wholesale failure of antitrust to acknowledge a collective action defense
in the face of, say, a dominant buyer possessing monopsony power, leads to
economic consequences that are the very antithesis of competition and to
well founded cynicism about the antitrust laws”.
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“Recognizing a countervailing power defense for small market players
always has a significant benefit within the scope of traditional antitrust
analysis: the countervailing power will diminish the wealth transfer to the
power buyer or seller at the expense of the small player. Even if the
countervailing power exercised by a collective of small buyers or sellers
produces no competitive gain for downstream consumers, a more equitable
distribution of wealth occurs at upstream levels”. (212 1oy ,0¥)
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“Consider the bargaining position of an owner-operated taxicab in
contracting his services to a cab company. Compare the single cab owner’s
position with that of an owner who will provide the service of twenty
taxicabs to the same company. The individual providing twenty cabs will
have at least a modicum of bargaining power because of transactional
efficiencies (the taxicab firm deals with only one contractor instead of
twenty) and because his departure will likely be more threatening to the taxi
company”. (234-235 my ,0V)
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“The farmers are not asking a chance to oppress the public, but insist that
they should be given a fair opportunity to meet business conditions as they
exist — a condition that is very unfair under the present law. Whenever a
farmer seeks to_sell his products he meets in_the market place the
representatives of vast aggregations of organized capital that largely
determine the price of his products. Personally he has very little if anything
Yo say about the price. If he seeks to associate himself with his neighbors for




the purpese of collectively negotiating for a fair price, he is threatened with
prosecution. Many of the corporations with which he is compelled to deal
are each composed of from thirty to forty thousand members, These
members collectively do business as one person. The officers of the
corporation act as agents of these members. This bill, if it becomes a law,
will allow farmers to form like associations, the officers of which will act as
agents for their members” .JH.R Rep. No. 24, 67" Cong., 1* Sess., 2 (1921).
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Central California Lettuce Producers Cooperative, Et al, FTCA docet 8970 nv1aa .44
TNYI ®XPNT N L,20 PINA MYD 2MIB NMID NN NN PNPYhNN 1vRn 1 ,eaTn
: TIIUNT WNNND 11 NI MRV XN (Buying Power) m)P Mo 0»2)12 DR ,nnnn

“The purpose was to assure fair and vigorous competition where formerly
one side — the buyers — were to dictate terms. Consistent with the objective
of fair competition and the limited means chosen to accomplish that
objective”. (16 0y ,oW)
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“In light of these departure [in health care markets] from a normal
competitive market, individual health care providers are entitled to take
some joint action (short of price fixing or a group boycott) to level the
bargaining imbalance created by [health insurance] plans and provide
meaningful input into the setting of the fee schedules”.
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